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ABATEMENT. See Pieaprine anv Practice, 3, 6, 7. 
ACCOMPLICES. See Crowmat Lav, 1, 2, 3. 
ACCORD AND SATISFACTION. 


1. Action joint or several, against several trespassers.—If several persons com- 
mit a trespass, the injured party may sue them jointly or severally; yet 
he can have but one satisfaction.—Smith et al. v. Gayle, 600 

2. Same; satisfaction by one trespasser as affecting others.—A release to one 
joint trespasser, or acceptance ot satisfaction from one, discharges all; 
but an acceptance of partial satisfaction from one, and a receipt or 
release to that extent, (having effect according to the intention of the 
parties, Rev. Code, § 2685), is only available to the other defendants as 
partial satisfaction.—Jb. 


ACCOUNT. 


1. Bill for account; when without equity because account adjustable at law.—A. 
and W. were judgment creditors of V. for unequal amounts, having the 
same attorney through whom the judgments were compromised for an 
aggregate sum, which was to be applied to the judgments in proportion 
to their respective amounts. W. had received more than he was enti- 
tled to, and the attorney had & sum on hand which he was willing to 
pay to the party entitled to it. A. filed a bill praying a decree declar- 
ing her entitled to the money on hand, and for a decree against W. for 
the excess received by him above his proportion of the aggregate amount 
of the compromise.—held, that the bill was without equity; the demand 
being purely legal, its amount ascertainable by simple calculation, and 

‘ the remedy at law adequate.— Avery, adm’x v. Ware, et al. 475. 

2. When necessity of account of partnership transactions not involved, and 

remedy at law exclusive.— Robinson v. Bullock, 618. 


ACQUIESCENCE. 
1. When no bar to claim for taxes.—Perry Co. v. Railroad, 548, 


ACTION. 


1. Action; what does not survive, and can not be enforced by attachment.—The 
personal representative can not institute or maintain any action to 
recover damages for an assault and battery upon the decedent in his 
life-time; such a cause of action does not survive, and attachment will 
not lie at the suit of the administrator to enforce it; nor can such attach- 
ment, at the suit of the personal representative, be maintained under 
the ‘act to prevent homicides,” approved February 5th, 1872—the 
assault and battery not being shown to be the wrongful act of defend- 
ant, causing death; nor can such proceeding be amended so as to make 
it conform to that statute.— Hadley et al. v. Bryer’s Adm’r, 185. _ 

2. Discontinuance; what does not operate as.—Where suit is brought in the 
name of two persons, claiming, as late partners, under a firm name for 
goods sold defendant—there being nothing to show that the plaintiffs 
had different interests in the debt—the suit, on the death of one of the 
plaintiffs, should be prosecuted in the name of the other as surviving 
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partner; making the executor of one of the deceased partners a plaintiff 
with the other, creates a misjcinder of parties plaintiff, for which a de- 
murrer would lie, but does not operate a discontinuance; neither is the 
cause discontinued by amendment striking out the name of the other 
partner, and leaving the executor of the deceased partner the sole 
plaintiff.— Davidson v. Weems’ Ex’r, 187. 


- Charge ; what error to refuse.—In such case, the executor of the deceased 


partner being the sole plaintiff, and the complaint containing no appro- 
priate allegations of ownership in him, it is error to refuse to instruct 
the jury, at defendant’s request, that the plaintiff can not recover for 
goods sold and delivered by the late firm.—TJb. 

Consolidation of suits; when properly ordered.—Separate suits before a 
justice of the peace, between the same parties on promissory notes ap- 
parently given in the same transaction, are properly consolidated in the 
City Court, when brought there by certiorari upon a single petition and 
bond. — Berry et al. v. Ferguson et al. 314, 


. Action for money had and received; when will lie; recovery under.—An 


action for money had and received by an intestate in his life-time, as 
trustee, will lie against his administrator, if there are no unsettled mat- 
ters of account growing out of the trust; and it is no obstacle to this 
form of action that the amount claimed is greater than that proved to 
be due.—Smith v. Fellows, adm’r, 467. 

Compromise; money paid on; when can not be recovered back.—Money 
paid in compromise of a doubtful or disputed claim, can not be recov- 
ered back by action for money had and received. Thus, where a judg- 
ment creditor, having an execution levied on his debtor’s land, in May, 
1870 (after the decision of Hepburn v. Griswold, 8 Wall. 603, which held 
the legal tender acts of Congress not applicable to existing contracts), 
instructed the clerk and sheriff to receive nothing but gold and silver, 
or its equivalent,‘in satisfaction of the debt, and refused to receive legal 
tender notes except at 15 per cent. discount, which was then the pre- 
mium on gold, and which the defendant refused to pay, but offered to 
psy them at 10 per cent. discount, which offer the plaintiff finally ac- 
cepted. Held, that the premium paid could not be recovered, after the 
overruling of Hepburn v. Griswold, supra.—Troy, adm’r v, Bland, 197. 
Any civil action mty, under our statutes, be commenced by attachment. — 
Hadley et al. v. Bryers, 139. (See Attachment, 2.) 

W hen action at law exclusive remedy as between partners.—Robinson v, 
Bullock, 618. 

Action against a private corporation, when and by whom may be brought 
to declare forfeiture of charter for misuser or non-user.— Tuscaloosa Sei- 
entific & Art Association v. The St+:e, ex rel. Murphy, 54. 

Action on the case by stockholder of corporation, for unauthorized sale of 
stock by pledgee; when trover will not lie.—Ngbring v. Banle of Mobile, 
205. (See Corporations, 13.) 

Action of detinue.—(See Detinue.) 

Action of ejectment.—(See Ejectment.) 

Action jor work and labor done may be brought by probate judge to 
recover fees for recording conveyance. — Tillman v. Wood, 578. 

Action against municipal corporation for damages caused by erecting 
sewer, or ditching.—(See Municipal Corporation.) 

Action for slander.—(See Slander. ) 

Action for trespass.—(See Trespass.) 

Action for damages for false recommendation as to credit, &c., of third 
party.—(See Recommendation. ) 4 
Common law action against tax-payer for back taxes.—Perry County et als. 
v. Railroad et als. 547. 
Action prosecuted in name of party really interested.—Auerbach et al v. 
Pritchett, 451. 
Removal of case to U. S. Court.—-(See Removal of Causes, Xe.) 
Action of trover, what will not support.—Nabring v. Bank of Mobile, 


205. 
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ADULTERY. See Crrurat Law, 4, 5, 6. 
ADVERSE POSSESSION. 


1. Mortgage ; twenty years possession by, presumption as to.—Where prior to 
the year 1850 the mortgagee took possession of the mortgaged prem- 
ises, and after occupying them for some time, conveyed absolutely to 
another, and the possession of the mortgagee and his vendee continued 
for more than twenty years, without interruption or claim from the 
mortgagor or his heirs, a sale of the property and conveyance under the 
mortgage, or almost any thing else, necessary to give repose to the title 
of the purchaser, will be presumed.— Dawson v. Hoyle, 44. 


ADVANCES ON CROPS. 


1. Interest in crops created by, is not such title or interest as can allow landlord 
to levy upon crops under exccution or attachment.—<Starnes v. Allen 
West & Co, 317. 


AFFIDAVIT. 


1. In attachment, for tort ; what defect in affidavit not pleadable in abate- 
ment.— Hadley et al. v. Bryers, 139. 


AGENCY. 


1. Responsibility of insurance company for acts of agents.—(See Life In- 
surance, 4.) 

2. Violation of charter of corporation by agent—admissibility in evidence 
of rules furnished agent.— Tuscaloosa Scientific & Art Association v. The 
State, ex rel. Murphy, 54. 


AGREEMENT. See Contracts. 
ALLEGIANCE, See ConrepERATE StaTEs, 2. 


AMENDMENT. 


1, Amendment; what properly allowed.—A complaint may be amended by 
adding new parties plaintiff, and striking out the names of others, so 
long as there is not an entire change of parties.—Berry et al. v. Fergu- 
son et al. 314, 

2. Sume; when allowable —The statute of amendments is very broad and 
comprehends all pleadings except indictments (R. C. § 2657), and 
will authorize an amendment of the information, which, though quasi 
criminal, is the act of the relator as essentially as is the complaint in a 
civil action.— Thomas v. The State ex rel. Stepney, 365. 

3. Amendment of complaint; what allowable.—In a suit against a probate 
judge to recover the statutory penalty for issuing a marriage license 
illegally, the complaint may be amended, under sections 3155-6-7 of the 
Code of 1876, by an alteration of the mere descriptive names of the per- 
sons to whom the license was issued ; such alteration does not consti- 
tute a change of the parties, nor a change of the form of action.— Mitch- 
eli v. Davis, 615. ' 

4. Same; when properly disallowed. —When an amended complaint fails to 
present a cause of action not fully covered by the original complaint, 
the refusal of the court to allow the amendment can not work injustice, 
and hence is not error.—Smith v. Fellows’ Adm’r, 467. ; 

5. Amendment; when will not be presumed.—The appellate court will not pre- 
sume that an amendment of pleadings, shown to be necessary by the 
proof, was made, when the party omits to ask leave to amend, after the 
defect has been brought to his notice, by objection raised in the court 
below.— Davidson v. Weem’s Ex’r, 187. 


APPEAL. See Error AND APPEAL. 
ASSESSMENT. See Revenve Laws, 6, 7, 8. 
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ASSIGNMENT. See FravputEent CONVEYANCES. 


1, 


2. 


3. 


4, 


5. 


6. 


Assignments for the security of creditors; Code construed.—The Code de- 
clares that all assignments, or other conveyances stipulating for the 
release of the debtor, fraudulent and void as to creditors of the grantor; 
general assignments are not prohibited, but preferences created by them 
are annulled, and they are converted into a security for the equal ben- 
efit of al) creditors. With these exceptions, the Code wrought no 
changes in the principles settled by judicial decisions touching assign- 
ments, or other conveyances for the security of creditors. It has not 
entirely destroyed the right of an insolvent debtor to prefer one creditor 
to another.—Perry Ins. & Trust Uo. v. Foster, 502. 

Same ; when not declared fraudulent ; provision as to sale.—An assignment 
conveying a plantation, and crops thereon, requiring trustees to take 
possession and sell, will not be declared fraudulent, because it does not 
provide for the immediate sale of property conveyed. The sale must be 
made in a reasonable time, and the reasonableness for any delay for 
which the assignment provides, must depend on the character of the 
property, the cause of delay, and the circumstances of the particular 
case. — 1b. 

Same; what not an unreasonable stipulution.—Where, in the spring of the 
year, an assignment is made of a plantation, and the personal property 
used in cultivating crops upon it,—at which season it could not be 
easily rented, and it would be sacrificed by a sale, and necessarily 
abandoned if stripped of the personal property—it is not nnreasonable 
to stipulate that a sale shall be delayed until the first day of December 
tollowing; and, in the meantime, that the property shall remain in the 
possession of the grantors, to be used in making the crops which are to 
be delivered to the grantee as soon as gathered, and applied to the pay- 
ment of the secured debts. —Jb. 

Transfer constituting general assignments under our statutes.—A transfer, 
without regard to its former conveyance, by the voluntary act of an in- 
solvent or failing debtor, of substantially all of his estate subject to exe- 
cution, for the security of one or more creditors in preference to the 
others, is, under our statutes, a general assignment which enures to the 
equal benefit of all creditors. To come within the influence of the 
statute, the disposition of substantially all of the debtor's estate to one 
or more creditors, in preference to the others, must be by volition or act 
of the debtor; the statute has no reference to preference or liens arising 
by operation of law.— Tb. 

What will vitiate an assignment ; and what not —The wilful, deliberate in- 
troduction of fictitious debts, or the intentional exaggeration of the 
amount of real debts, in which debtor and creditor participate, is feign- 
ing a consideration, and is a fraud which will vitiate an assigninent; but 
error in the description of debts, or the introduction of fictitious debts, 
to which the creditor is not privy, will not vitiate an assignment, nor 
will an assignment be vitiated merely because the creditor has other 
security for any one or more of the debts, which security is not stated 
in the assignment.—Jb, 

Same ; what not a simulation or exaggeration of debts which will vitiate a con- 
veyance.—When a creditor takes from his debtor a conveyance to secure 
his acceptances of the debtor's bill of exchange, as well as other debts, 
and at the same time receives a transfer from third persons of judg- 
ments in their favor against the debtor, fora like amount, which was 
purchased with the bill, and such is not expressly mentioned in the 
conveyance, it is neither a simulation nor exaggeration of debts which 
will vitiate the conveyance. Tbe conveyance does not secure the judg- 
ment, and the debt, evidenced by the bill of exchange, is still an out- 
standing liability, unless the acceptor and debtor intended the transfer 
of the judgment to operate as payment of it, and this presumption is 
repelled when it is expressly stipulated in the conveyance that it shall 
not operate to impair the right of the holder or transferee of any judg- 
ment against the debtor, to enforce it at pleasure. — Jb. 


7. Conveyance in this case held valid.—The conveyance, under the facts set 
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ASSIGNMENT — Continued. 
out in this case, was valid, and could neither be set aside as fraudulent, 
nor declared a general assignment.—J/b. 503. 

8. Assignees of noles given for land ; what determines priority of payment.— 
Where the purchaser of lands executes several promissory notes for the 
purchase-money, falling due at different times, and secured by mort- 
gage, or other instrument creating a lien on the lands for their payment, 
an assigment of the notes is an assighment pro tanto of the security for 
their payment, in the absence of an express stipulation to the contrary; 
and the several assignees are entitled to priority of payment, according 
to the date of their respective assignments, without regard to the time 
when the notes severally matured.—Ala. Gold Life Ins. Co v. Hall, 1. 

9, Same.—In such case, five of the notes being payable, one, two, and three 
months after date, and eleven payable five years after date, with interest 
payable semi-annually; while the power of attorney to the vendor con- 
taining the power of sale, authorized him “to sell and convey the real 
estate, or so much thereot as may be necessary, upon default in payment 
of said notes or either of them, or the interest due thereon, as afore- 
said;” and further provided that ‘tin case he shall have negotiated any 
of said notes before their maturity, so that some other persons may be 
the lawful holder thereof, then said lawful holder of said note or notes 
may execute all the powers herein conferred on said” [vendor] “‘so far 
as they may apply to such note or notes held by such person, and in 
case of the death of said vendor, his executors or administrators may 
execute all the powers herein conterred, so far as they mayapply to any 
of said notes remaining assets ot his estate; and the said person con- 
ducting said sale or sales shall, trom the proceeds of sale, first pay the 
expenses of sale, then the interest and principal on the rotes then due 
in the order of maturity, rendering the surplus, if any, to the said” pur- 
chaser: held, that these stipulations did not change the principle above 
stated so far as regards the notes last falling due.—Jb. 

10. Liubility of maker of promissory note to assignee ; estoppel.—If a promissory 
note, or other evidence of debt, is purchased on the faith of a promise 
by the maker to pay it, he will be compelled, at all events, to pay the 
assignee, and is estopped from asserting the invalidity of the note as 
between himself and the payee, whether on the ground of fraud in the 
original contract, not known at the time of such promise, or of a sub- 
sequent failure of consideration. And the same rule applies if the 
promissor had previously accepted an order to pay the debt, or any part 
of it, to another.— Auerbach et al. v. Pritchett, 451. 

11. Assignment of policy; when not void.—Where a policy was issued on the 

life of a debtor for the benefit of a firm, as his creditors, and provided 

that it should not be transferred without the approval of the company, 

a transfer by one partner, of his interest, to another partner, will not 

avoid the policy nor defeat the transferee’s right of action thereon, 

especially where, by the death of the transferring partner, the legal 
title is cast on the plaintiff as surviving partner. — Piedmont & Arlington 

Life Ins. Co. v. Young, 476. 

Mortgagee or his assignee in possession ; what must do when seeking to fore- 
close.—A mortgagee or his assignee, who is in possession, may come 
into equity for a foreclosure, although he is clothed at law with the 
legal title; but when he comes into equity for that purpose, he must 
offer to do equity by accounting for rents and profits.—Denby v. Mell- 
grew, 147. 

13. Assigne of mortgage debt, when necessary party to bill for foreclosure.—Where 
a mortgage debt is assigned by parol, the legal title remaining in the 
mortgagee, he is a necessary party to a bill for foreclosure, filed by the 
assignee .— Ib. 


ATTACHMENT. 

1. Attachment; what not subject to.—The interest of the landlord in the crops 
grown on the rented premises, by reason of his lien for rent and ad- 
vances, is not such a title or interest as caneb levied upon under execu- 
tion or attachment.--Staurnes v. Allen West & Co., 317. 


12 
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ATTACHMENT— Continued. 


2. Attachment ; for what will lie.—Any civil action, whether founded on con- 
tract or in tort—as for an assault and battery—may, under our statutes, 
be commenced by attachment.—-J/adley et al. v. Bryers, 139. 

3. Same; when properly issued against all of several defendants.—When an ac- 
tion of trespass against several defendants is commenced by attachment, 
and the affidavit discloses a ground of attachment as to all of them, the 
writ is properly issued against all.—Jb. 

4. Same; how levied.—-When an attachment is sued out against several per- 
sous, it may be levied on the joint property of all the defendants, or on 

the separate property of one or more: but a levy on separate property 
only operates to bring in those defendants who have an interest in it, 
unless they voluntarily appear.——1b. 

. Same ; effect of, on exempt property.—The levy of an attachment on _per- 
sonalty which is exempt, can not affect the defendant's exemption, 
but the levy, although it be released on that account, will bring the de- 
fendant before the court.—J/b. 

6. Aliachment bond ; what not ground of objection to.—An attachment bond is 

properly made payable to the defendants jointly, although the writ may 

be levied on the individual property of one only; and the addition of 
the word agent to the name of one of the obligor, in affixing his signa- 
ture, does not affect its validity.—Jb. 

7. Affidavit for attachment for tort ; what defect in, not pleadable in abatement. 
The special affidavit required by statute, as to the particular facts and 
circumstances of the claim, where an attachment is sued out to recover 
damages, is intended for the single purpose of enabling the officer 
granting the writ to determine the amount for whicha levy must be 
made, and its sufficiency can not be tested by plea in abatement. Jb. 

8. When attachment can not be maintained, at suit of administrator, under 
the ‘Act to prevent homicides.”—(See Action, 1.) 

9. Trial of right of proper under attachment ; what proper form of issue in.— 

The proper issue in this action is, an affirmation on the part of the 

plaintiff that the property in question is subject to his execution or at- 

tuchment, and a denial of that fact by defendant; and unless the plain- 
tiff proves prima facie, at least, a title in the defendant, he must fail 
though the claimant shows no title to the property in question, Lien, 
right, or even title in the plaintiff, gives no right to condemn the prop- 
erty under the execution or attachment.—-Starnes v. Allen West & Co., 
316. 


a 


ATTEMPT TO COMMIT OFFENSE. See Croat Law, 11. 
ATTORNEY AT LAW. See Soricrror. 


1. Proceedings to remove attorney ; information.—'Lhe statutory proceeding 
for removing an attorney, under section 882 R. C., is in the nature of a 
criminal proceeding, and an information under such section must dis- 
close with certainty the facts of misconduct, and that the defendant is 
amenable to the proceeding.— Thomas v. The State, ex rel. Stepney, 365. 

2. Directed only against licensed attorneys.--The statute is directed only 
against attorneys who are regularly licensed under the laws of this State, 
who have taken the oath prescribed, and not against attorneys tempor- 
arily practicing in the court by mere comity. —/b. 

3. Averment ; uncertainty of ; defect raised first time in Supreme Court,--An 
averment in the information that the defendant ‘‘hath been, and now is, 
an attorney practicing in the courts of the State of Alabama, in the 
county of Dallas,” may apply either to a licensed attorney or one with- 
out license, practicing temporarily by comity, and is for that reason un- 
eortain in statement, and such want of certainty, being a defect of sub- 
stance fatal to a judgment rendered thereon, may be raised for the first 
time in the appellate court.—Jb. 

4. Amendment ; when allowable -—-The statute of amendments is very broad 
and comprehends all pleadings except indictments (R. C.§ 2657), and 
will authorize an amendment of the information, which, though quasi 
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ATTORNEY AT LAW — Continued. 


criminal, is the act of the relator as essentially as is the complaint in a 
civil action.—Jb. 

5. Effcet of admission by defendant’s solicitor, in chancery case.— Rogers et 
al. v. Torbut et al. 523. 

6, Fees of; when recoverable in action on detinue bond.— Mills v. Long et al. 
458.— (See Delinue, 5.) 

7. Fees of; when recoverable as damages in action on injunction bond. 
Robertson v. Robertson et al. 68. 

8, Authority of attorney to superintend execution of process.—In this State an 
attorney has a general authority to superintend and direct the execution 
of process issued on judgments which he has obtained for his clients, 
and may iawfully give such instructions to the officer executing it, as 
could be given by his client, and the process will protect him to the ex- 
tent that it would protect his client.— Smith et al. v. Gayle, 600. 


ATTORNMENT. See Lanptorp and Tenant, 4. 


AUDITOR. 


1. Instructions by auditor to county tax collector under.revenue law; what 
not binding.—(See Revenue Law, 8.) 


BAIL. See Croat Law, 12, 13. 


1, Bail bond; indemnity for liability on; to what extends.—P.’s son was 
arrested on a criminal charge; plaintiff signed the son’s bail bond, re- 
ceiving certain jewelry as indemnity, agreeing to return it as soon as P. 
authorized plaintiff to goon the bond, Upon execution of the bail 
bond the son was released from custody. The next day P. telegraphed 
plaintiff, ‘‘ My son is arrested in your town. Gosurety for his appear- 
ance, and I will save you harmless.” On receipt of the telegram, plain- 
tiff restored the jewelry to the son, who afterwards continued at large 
under the bond already executed. The son, not having appeared, a con- 
ditional judgment was rendered against the obligors on the bond. Af- 
terwards, by consent of court, the solicitor agreed to discontinue pro- 
ceeding on the bond, if plaintiff would confess “ judgment for costs as 
upon conviction,” and afterwards a nolle pres. wus entered, by consent of 
court, as to the criminal charge, ‘upon payment of costs of the prose- 
cution, as if upon conviction,” and plaintiff thereupon confessed judg- 
ment, which was rendered against him accordingly. Plaintiff then 
brought suit against P.’s administrator to reccver the amount plaintiff 
was compelled to pay on the judgment. Held, 

1. This is not a case of a mere naked promise to indemnify the plain- 
tiff against a liability previously incurred fora third person without re- 
quest; but a promise, founded on a consideration which was executory 
and continuous in its nature, to-wit: not only taking the son out of jail, 
but keeping him out 

2. Although no new bond was executed after the telegram was re- 
ceived, yet the plaintiff having, at any time afterwards, the right to 
surrender the son, and not having done so, had fully complied with all 
that was of substance in the father’s request, to the benefit of the father 
and son, and could maintain an action against the father to recover the 
damage which the plaintiff bad sustained. : 

3. The substance and spirit of the request were such as authorized 
plaintiff, under the circumstances, after proceedings to forfeit the bond 
on account of the son’s non-appearance, to confess judgment for costs, 
aS upon conviction, upen judgment of nolle pros. entered by consent of 
court upon these terms, and the indemnity promised, extends to the 
damages which the surety thereby sustained.—Bestor, Adm’r, v Roberts, 
331. 


BAILMENT AND BAILEE. See Common Cannter, 1; Saues, 4. 
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BILL OF EXCEPTIONS. 


1. Motion to establish ; charges of the court ; exception at bar; amendment.—The 
court charg ed the jury, that, ‘‘ When an assault is made and resist- 
ance or a striking back is justified, yet, even here, when the striking 
back or resistance is made with a deadly weapon, and the weapon is 
used in a very cruel manner, not justified at all by the nature and dan- 
ger of the assault, the offense amounts to murder. A good definition of 
cruelty is, the infliction-of great pain or misery without necessity, 
Death causes misery to the family of those bereaved,”—and the defend- 
ant then excepted at bar to ‘‘that part of the charge about cruelty and 
the part connected therewith;” but, in writing out the bill, they pre- 
sented the exception as follows: ‘‘An exception was also reserved to 
each and every part of the following portion of the judge’s charge, to- 
wit, (and here the part above quoted was set out); ” and the judge after- 
wards struck out, of the paragraph quoted, all except the last two sen- 
tences, which contained the definition of cruelty, so as to make it ap- 
pear that the exception was to that part only, whereupon motion is made 
to correct the bill of exceptions. Held, 

1. ‘That the exception at bar raised also the question of error in the 
constraction respecting the effect—as evidence of homicidal malice—of 
cruelty on the part of a person assailed in the manner of his slaying 
the assailant. 

2. That the exception now contained in the bill, should be stricken 
out and the following inserted: ‘‘And defendant excepted to the defini- 
tion of cruelty in the following charge, and also to so much thereof as 
explains the effect—as evidence of malice—of the use, by one assailed, 
of a deadly weapon in a cruel manner, against his assailant.”—Judge v. 
The State, 402. 

2. Bill of exceptions ; evidence set out therein.—Where certain evidence is set 
out in the bill of exceptions, but itis not expressly stated that such is 
all the evidence given, this court can not hold that the bill of excep- 
tions contains all of the evidence.—Griggs v. The State, 425. 

3. Charge of court; what exception to, unavailing.—It is the duty of a party 
excepting to the general charge of the court to point out specifically the 
error complained of, that the court below may have the opportunity to 
correct it, if erroneous, or the op;,osite party may waive the giving of 
the objectionable part. A mere general exception does not accomplish 
this purpose, and if reserved to the entire charge, containing distinct 
and separate propositions, some of which are correct and others incor- 
rect, the exception will be unavailing.— Mayberry v. Leach, Harrison & 
Forwood, 339. 

4. Same.—An exception to the general charge of the court, couched in lan- 

guage as follows, ‘‘To which charge, and each and every part of it, de- 

JSendant excepted,” is a mere general exception, and unavailing, unless 

the charge is erroneous as an entirety.—/b. 

5. Same; when refusal to give, not revised.—The refusal to give charges re- 
quested, will not be revised on error, unless it affirmatively appears they 

were asked for in writing.—Jb, 

. A judgment on demurrer, shown only by the bill of exceptions, will not 

be revised on appeal.—Sternau v. Marx, 608; Morgan v. Wing, 301. 


for) 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Bill of exchange; what is not.—A bill of exchange is ar order or letter re- 
questing the payment of money; an order requesting the delivery of 
cotton is not such a bill.——Auerbach et al. v. Pritchett, 454. 

2. Same; oral acceptance, sufficiency of.—Under section 2101 of the Code of 
1876, an oral acceptance of a bill of exchange is not binding; but in 
the absence of such statute an oral acceptance would be sufficient. An 
order for the delivery of cotton not being a bill of exchange, such stat- 


ute has no application, and hence an oral acceptance thereof is suffi- 
cient. —/b. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES— Continued. 


3. 


co 


10 


11. 


12. 


Promissory note ; what is not; what contract not within § 2890 of Code.— 
A cotton obligation, or promise to pay cotton ‘‘ raised on land sold to 
the obligor, cultivated to the best of his skill and ability, as second pay- 
ment on said tract of land, to be delivered to the payee,” &c., 1s not a 
promissory note, nor one of the contracts enumerated in section 2890 of 
the Code of 1876, on which actions ‘‘must be prosecuted in the name of 
the party really interested, whether he has the lege title or not.”—Jb. 


. Sume; death of payee; when legal title will not pass by indorsement— 


Where the payee of such obligation dies, the legal title thereto vests in 
his personal representative; but between the time of his death and the 
appointment of his widow as administratrix, the legal title and the right 
to sue is in abeyance, and she cannot then transfer such title or right 
to sue by indorsing the obligation to a third party. —Ib. 


. Same; necessary parties to bill to enforce vendor's lien. —Though such widow 


indorse such obligation before her appointment as administratrix, the 
legal title thereto vests in her when so appointed, and she and her in- 
dorsee become necessary parties complainant toa bill seeking to en- 
force a lien on land for which such obligation was given as part pay- 
ment of the purchase.—/b. 


. Same; liability of maker to assignee ; estoppel.—If a promissory note, or 


other evidence of debt, is purchased on the faith of a promise by the 
maker to pay it, he will be compelled, at all events, to pay the assignee, 
and is estopped from asserting the invalidity of the note as between 
himself and the payee, whether on the ground of fraud in the original 
contract, not known at the time of such promise, or of a subsequent 
failure of consideration. And the same rule applies if the promissor 
had previously accepted an order to pay the debt, or any part of it, to 
another. —1b, 


. Promise to pay obligation ; burden of proof on assignee.—Where A. makes a 


written obligation payable to B., and B. assigns the same as collateral 
to C., who relies upor the agreement of A. to pay to him such obliga- 
tion, the onus of proving such agreement rests on C.—Jb. 

Promissory note payable to two persons ; prima facie import of —A note pry- 
able to two persons, prima facie, imports that each has a joint and 
coeeval interest; but it may, nevertheless, be shown that the considera- 
tion moved from them in separate and unequal amounts and values.— 
Tisdale, Ex’r v. Maxwell, 40. 


. Same ; collections under; when subject of set-off by executor of one of the 


payees,,when such by the other.—The executor of one of the payees, when 
sued by the other on another demand, may set-off against him the 
mg excess of his share, which the plaintiff collected on such 
note,— 1b. 

Transaction with deceased person; what does not involve. —On an issue in 
such a case, as to the interest which the respective payees had in such 
a note, the plaintiff is a competent witness to prove the consideration of 
the note, who owned the property which formed that censideration, and 
its value; such evidence, on his part, does uot involve any “transaction 
with, or statement by” the decedent, within the meaning of § 3058 of 
the Code. — /b. 

Same; what constitutes,—Any understanding between the two, by which 
the note was made payable to both, or by which the testator was to take 
certain property turned over by the makers of the note, etc., would in- 
volve a transaction with the decedent; and the plaintiff is not a compe- 
tent witness, in his own behalf, to prove such facts.—Jb. 

Promissory note ; giving of ; what presumptive evidence of —The giving of 
a note is prima facie evidence of the settlement of ell previous ac- 
counts between the parties; but no such presumption arises as to notes 
previously given.—Jb. 


. Same; presumption as to ownership of.—Where a note, payable to two per- 


sons (not partners), is found by the executor of one of them, among the 
papers of his testator, after his death, and is produced on the trial, this 


(44) 
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is prima facie evidence that the note belonged to him in his representa- 
tive capacity, and was nnpaid,— Jb. 41 


14, Indorsement in blank of commercial note; liability of indorser.—A person 


who writes his name in blank on the back of a note, negotiable and 
payable in bank, before it has been indorsed or put in circulation by the 
payee, is bound as though he madea perfect indorsement to another 
person; and the payee eam not recover of him, without proof of a de- 
mand for payment at maturity, and due notice of non-payment.— Hooks 
v. Anderson, 238. 


15. Transfer of purchase-money note, when does not pass equitable lien; 


when operates to pass security for the debt; effect of taking new note in 
lieu of old.— Woodward v. Echols, 665. 


16. Assignees of noles given for land; what determines priority of payment. 


Where the purchaser of lands executes several promissory notes for the 
purchase money, falling due at different times, and secured by mort- 
gage, or other instrument creating a lien on the lands for their payment, 
an assignment of the notes isan assignment pro tanto of the security 
for their payment, in the absence of an express stipulation to the con- 
trary; and the several assignees are entitled to priority of payment, 
according to the date of their respective assignments, without regard to 
the time when the notes severally matured.— Ala. Gold Life Ins. Uo. et 
a. v. Hall, 1. 


17. Same.—In such ease, five of the notes being payable, one, two, and three 


monthsafter date, and eleven payable five years after date, with interest 
payable semi-annually;*while the power of attorney to the vendor con- 
taining the power of sale, authorized him ‘‘to sell and convey the real 
estate, or so much thereof as may be necessary, upon default in pay- 
ment of said notes or either of them, or the interest due thereon, as 
aforesaid;” and further provided, that “in case he shall have negotiated 
any of said notes before their maturity, so that some other person may 
be the lawful holder thereof, then said lawful holder of said note or 
notes may execute all the powers herein conferred on said” [vendor] 
‘so far as they may apply to such note or notes held by such person, 
and in case of the death of said vendor, his executors or administra- 
tors may execute all the powers herein conferred, so far as they may 
apply to any of said notes remaining assets of his estate; and the said 
person conducting said sale or sales shall, from the proceeds of sale, 
first pay the expenses of sale, then the interest and principal on the 
notes then due in the order of maturity, rendering the stirplus, if any, 
to the said” purchaser; held, that these stipulations did not change the 
principle above stated so far as regards the notes last falling due.—/Jb, 


18. Garnishment of maker of note; what debt will reach —The maker of a ne- 


gotiable promissory note who, before its maturity, is garnisheed by a 
creditor of the payee, and after it matures takes the note up, giving the 
payee another negotiable note in extension of the debt, can not thereby 
affect the rights of the garnishing creditor; and the first note being 
owned and held by the payee at maturity, judgment in fevor of the gar- 
nishing creditor is properly rendered against the maker, although the 
renewal note has not matured and the maker does not know who owns 
it.—Leslie v. Merrill, Fitch & Allen, 322. 


19. Payee of promissory note may lawfully transfer it. Usury; who can not set 


up.—The payee ot a valid promissory note, not tainted with usury, may 
lawfully sell and transfer it for less than the amount due by its terms; 
and a third person can not, in a contest with the transferee, be heard to 
insist that the transaction is usurious.—Ala. Gold Life Ins. Co. et al. v. 
Hall, 1. 


20. Transfer of purchase-money note; when does not pass equitable lien.—A 


21. Sume; when operates to pass security for the debt; relation created between the 





transfer by delivery of a promissory note given to the vendor for the 
purchase-money of lands, if made subsequently to the conveyance of 
the legal title, does not pass the equitable lien of the vendor.— Wood- 
ward v. Echols, 665. 
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parties.—Where the transfer of the note was prior to the conveyance of 
the legal title which remained in the vendor as a security for the pur- 
chase-money, the relations of the parties was, in legal effect, that of 
mortgagor and mortgagee; and, whatever may have been the form of 
the transfer, the security which was incident to the debt, passed by a 
transfer of the debt—the contrary not being stipulated. —Jb. 

22. Same; vendor and vendee, no power to impair transferee’s security; subsequent 
conveyance subordinate.—The vendee, having knowledge of the transfer 
of the debt before the conveyance to him was executed, it is not within 
the power of him and the vendor to impair such security after the 
transfer of the note—the subsequent conveyance is subordinate to the 
security, and is no obstacle to its enforcement. —TJb. 

23. Same; effect of taking new note from vendee in lieu of old.—Where the trans- 
feree, subsequent to the conveyance of the legal title, takes in lieu of 
the old note, a new note from the vendee, extending the time of pay- 
ment, the security is not thereby impaired—especially when all inten- 
tion to waive it is negatived by the recital in the new note of its original 
consideration. —Ib. 


BONDS. See Barr—Detinve—Executors, &c.—InsuncTION—RAILROADS. 
CARNAL ABUSE. See Crrmat Law, 14. 


CHANCERY. 
I. JvRtIspDICTION AND GENERAL PRINCIPLES. 


1. Frandulent conveyance; right to proceed at law; when will not interfere with 
right to proceed in equity.—Because a judgment creditor may, at law, 
proceed to sell under execution, lands which his debtor has fraudulently 
aliened, and the purchaser may, in ejectment, recover them of the 
fraudulent donee, the existence of such rights does not interfere with 
the right to resort to equity for the vacation of a fraudulent conveyance 
as an obstacle in the way of the full enforcement of the judgment, and 
a cloud on the title to the property. —Flewellen et al. v. Crane, 627. 

2. Adequacy of legal remedy; when will not defeat relief in equity.—Where the 
subject matter of the suit does not lie without the jurisdiction of a 
court of equity,—as a bill to recover rents,—and the parties go on to a 
hearing and decree on the merits, without raising the objection that the 
remedy at law is adequate, the objection is waived, and can not be 
urged on appeal.— Tubb v. Fort, 278. 

3. Executor may retain money due him; when claim too small for chancery juris- 
diction. —Where the entire debt due an estate from the executor amounted 
to $2,850, and his legacy and commissions were $2,800, he was author- 
ized to retain the amount due him out of the $2,850, leaving him to ac- 
count for the small residuum of $50; and where the complainant is en- 
titled to only 1-24 (4 of 3) of such residuum, his claim is too small for 
chancery jurisdiction.-—Morris et al. v. Morris, 444. 

4. Bill for account; when without equity because account adjustable at law.—A. 
and W. were judgment creditors of V. for unequal accounts, having the 
same attorney through whom the judgments were compromised for an 
aggregate sum, which was to be applied to the judgments in proportion 
to their respective amounts. W. had received more than he was entitled 
to, and the attorney had a sum on hand which he was willing to pay to 
the party entitled to it. A. filed a bill praying a decree declaring her 
entitled to the money on hand, and for a decree against W. for the ex- 
cess received by him above his proportion of the aggregate amount of 
the compromise,—held, that the bill was without equity; the demand 
being purely legal, its amount ascertainable by simple calculation, and 
the remedy at law adequate.— Avery, Adm‘x v. Ware et al. 475. 

5. Same.— Whether or not the statutory lien given in favor of the State to secure 
bonds endorsed under the internal improvement aid law can operate in favor 
of a holder of such bonds, and entitle him to be subrogated to such 
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lien, is a question that can be decided in no other than a chancery 
court, andif the chancellor commits error in a decree thereon, it is not 
to be revised or corrected by a writ of prohibition.-—Ex parte Brown, 536. 

6. One seeking equity, musl do equity.—It is an inflexible rule, that where a 
party is forced to seek equity, he must do equity.—Smith et al. v. Mur- 
phy et al. 630. 

7. Same; when Lill in equity wil not lie for recovery of.— Where the right to 
recover rent is legal, and there is an adequate legal remedy, a court of 
chancery should not, in the absence of some equitable ground, take 
jurisdiction to decree its recovery.— Tubb v. Fort, 277. 


I. PLeaDING AND PRACTICE. 


8. Consolidation of suits concerning the same property, pending in same court.— 
Where two or more suits are pending in the same chancery court, assert- 
ing conflicting rights in the same property, and the facts of each case 
need to be ascertained before the rights of any can be definitely settled, 
they should be consolidated that they may be heard together; or, if that 
can not be done, the suit involving the more important questions ought 
to be first determined, and the hearing of the other stayed until such 
determination.— Ex parte Brown, 536. 

9. Same; practice in disposing of such suits.—The parties interested should 
call to the court’s attention the order disposing of such suits, by ap- ' 
propriate and timely motion. And though one of the cases precedes 
the other, the chancellor may, without partiality, decline to proceed 
with it until the other cases are brought to a hearing, if thereby in- 
justice would be done other complainants. —/b. 

10. The omission of indispensable parties to a bill—is an error for which the ap- 
pellate court will reverse a decree, though no objection to their absence 
was taken in the Chancery Court.— Watson v. Oates, 647. 

Heirs necessary parties to bill seeking to divest them of their title —Whena 
bill to redeem lands seeks to divest the title out of the heirs of decedent, 
and vest the same in complainants, it is indispensable—to obtain the 
relief sought—that such heirs should be made parties defendant. —Smith 
et al. v. Murphy et al. 630. 

Distribution ; part husband takes in wife's personalty; parties to bill for dis- 
tribution.—Where husband and wife sell lands of her statutory estate, 
taking notes for the purchase-money, her estate is thereby converted 
into personalty, and her husband, on her death intestate, takes one-half 
absolutely; and where the wife’s distributees seek to enforce the vendor's 
lien and a decree for the amount of the notes, they are not entitled to 
relief—though a case proper for distribution direct, without administra- 
tion on the wife’s estate, be shown—if the bill showing the husband 
survived the wife, fails to make him a party; and the objection may be 
raised for the first time in the appellate court.— Marshall et al. v, Gayle 
etal. 284. 

13. Same; when distributees can not maintain bill for distrilution.—Where, in 
such a case, administration was had on the wife’s estate, which is de- 
clared insolvent, and the administrator settles and resigns, nothing fur- 
ther being done in the administration, the distributees directly can not 
maintain such a suit, and the fact that they are too poor to cause fur- 
ther administration or take out letters for that purpose, can not dispense 
with the necessity for administration, and having those interested in 
the estate properly before the court.—/b. 

14. Party having prior lien; what sufficient answer to objection ,that State is not 
made a party.—The presence of a prior mortgagee, or a party having a 
prior lien, who is not subject to the jurisdiction of the court, and the 
validity of whose incumbrance is not disputed, may be dispensed with; 
and where such prior incumbraucer is a State which can not be made a 
party, this is a sufficient answer to the objection that it is not made a 
party to a suit asserting no adverse claims to the rights of the State,— 

Kelly et al. v. Trustees Ala. & Cin. R. R. Co. 490, 


11 


12 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


Misjoinder of parties compluinant ; when feme covert can not claim personal 
relief.—To a bill seeking relief from a mortgage on account of usury, 
parties complainant should not be joined unless they are entitled to 
common relief. And though each and all may be entitled to make the 
defense of usury, yet where the rights of one of the complainants is 
that of a feme covert claiming that the property is her statutory estate, 
and not subject to the mortgage made by her tor the security of 
another’s debt, such right is personal to her, and she can not claim this 
personal relief under a bill filed by her conjointly with her husband 
and another male complainant.— Rogers et al. v. Torbut et al. 523. 

Same ; parties to suit to enforce sale.-—Where an administrator files his bill 
to enforce a vendor’s lien on lands of the decedent, sold by him, under 
order of the court, whether the sale be made pursuant to or in excess of 
the authority conferred—the sale not having been confirmed, and no 
conveyance having been made to the purchaser—the heirs and devisees 
must be made parties; and where the estate has been declared insol- 
vent, creditors, whose claims have been filed and allowed, are also 
necessary parties.—MceCully v. Chapman, adm’r, 325. 

Same; necessary parties to bill to enforce vendor's lien.-Though a widow in- 
dorse a cotton obligation made by her intestate before her appointment 
as administratrix, the legal title thereto vests in her when so appointed, 
and she and her indorsce become necessary parties complainant to a bill 
seeking to enforce a lien on land for which such obligation was given 
as part payment of the purchase.——Auerbach et al. v. Pritchett, 451. 

Bill to recover legacy from executor ; proper parties defendant.—Where a bill 
seeks primarily and mainly to recover of an executor and his sureties, a 
legacy, the executor, his sureties, and the other legatees under the will, 
are necessary parties defendant.— Morris eal. v. Morvis, 443. 

When and for what a party defendunt may come in after final decree. --After 
final decree in a foreclosure suit by a mortgagee against the corporation, 
the court wiJl not give a stockholder leave to become a party defendant, 
and allow him to make answer and defense; but he might be allowed to 
be made a party for the purpose of allowing him to psosecute an ap- 

eal.—Ex parte Brown, 537. 

Usury; bill for relief from mortgage on account of ; practice.—Where a com- 
plainant files a bill to obtain relief from a mortgage on account of 
usury, he must either bring into court the money legally due, or submit 
himself to the court on an offer to pay, so that the court may, without 
more, compel him to do equity as a condition for granting relief, where- 
upon the court may decree a foreclosure without the filing of the cross- 
bill.— Rogers v. Torbut et al. 523. 

Same; practice ; admission by defendant's solicitor._-Where, in such a case, 
« decree of foreclosure is authorized on the original bill, without the 
filing of a cross-bill, the decree will not be disturbed, because on the 
case made by defendant turning his answer into a cross-bill, which 
complainants answered, the solicitors admitted that one of the com- 
plainants was a married woman at the time of the execution of the 
mortgage conveying her statutory estate, there being nothing in the 
answer authorizing the introduction of such proof, or the making of 
such defense.— Ib. 

Fraud ; allegations of ; demurrer.—Fraud is a conclusion of law from facts 
stated and proved. When it is pleaded at law, or in equity, the facts 
out of which it is‘supposed to arise must be stated, a mere general aver- 
ment is insufficient upon which to pronounce judgment. A demurrer 
to such pleading is not a confession of the fraud; for a demurrer con- 
fesses only the matters of fact which are well pleaded, and not conclu- 
sious or inferences of law or fact. —Flewellen et al. v. Urane, 627. 

Specific performance ; when will not be decreed.—In 1854, S. gave a writing 
to L. & N. acknowledging the receipt of $200 in part payment of *‘ten 
acres of land,” sold by S. to L. & N. at $700, the writing also stating 
“the bulance of the money due me, is to be paid when I can give them 
satisfactory titles, which I bind myself and my heirs to do.” ‘This 
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writing was attested by two witnesses. Shortly afterwards L. & N, 
entered upon ten acres of land of which Schuessler was in posses- 
sion, and occupied and used it until the year 1871, when they sold the 
fences and left the land vacant, and Schuessler re-entered. Although 
Schuessler could not produce a satisfactory paper title, his claim was 
not unfounded, and no fraud was charged against him. In the year 
1872, the property having increased in value to $2,700, the representa- 
tives of L. & N., who had died in the meantime, tendered 8. $500, or 
that sum and one year’s interest, for the land, but did not tender a con- 
veyance. S. refused, unless they would pay interest, or the value of the 
use and occupation, which was shown to be $150 per annum. There- 
upon the heirs and representatives of L. & N. filed their bill to compel 
specific performance. Held: 1. The purchasers had as beneficial use 
of the land as if a conveyance had been made; and after fifteen years 
undisturbed use and occupation, it was not equitable to compel S. to 
part with the land, which had greatly increased in value, upon pay- 
ment to him of only the principal of the purchase-money, without in- 
terest or compensation for the use and occupation. 2. The fact that a 
small portion of the purchase-money was paid, did not alter the case, 
and complainants only offering the principal and one year’s interest, and 
refusing to pay for the use of the land, and not offering to do what the 
court might consider ought to be done, their bill ought to be dis- 
missed. — Ib. 

24, Vendor's lien on land; what debars enforcement of.—If an adminisirator 
having sold lands under order of the probate court, accepts in part pay- 
ment a debt due from himself to the purchaser, the distributees may 
elect to treat it as a payment, and hold the administrator liable, or dis- 
regard it entirely and hold the purchaser liable for the amount, and en- 
force a vendor's lien on the land also; yet, if, with fall knowledge of the 
facts, they elect to charge the administrator with the amount in his ac- 
counts, they can not afterwards revoke that election, and proceed in 
equity against the purchaser of the land.— Nunn et al. v. Norris, Adm’r 
et al. 202. 

25. Prayer for general relief; what relief will not be granted under.—Where the 

original bill sought to set aside a sale of personal property and choses 

in action, on the ground that it was fraudulent as against creditors, and 
also asked the appointment of a receiver to take charge of the property 
and collect the debts, the business acquired by the purchaser being 
broken up by the appointment of a receiver, and the complainant fail- 
ing to establish any participation on the part of the purchaser in the 
fraud of the vendor, the court will not, under the general prayer for re- 
lief, require the purchaser to pay over to the complainant the unpaid 
portion of the purchase-money.— Florence Sewing Machine Co. v. Zeig- 

ler, 222. 

26. Multifariousness ; what is not.—Where a bill contains a feature in which 
there is no equity, all the averments in that connection will be treated 
as redundant, and they will not make the bill multifarious.— Morris et 
al. v. Morris, 444. 

27. Conveyance by husband and wife ; execution of, how brought to notice of court 
pending wife's suit for property; effect of.--Where, pending the wife’s suit 
to have the lands restored to her, she and her husband, on valuable con- 
sideration, execute a conveyance of them to the defendant, by deed duly 
executed and acknowledged, such defense is properly brought to the 
notice of the court by cross-bill; and the deed is valid, and a bar to the 
further maintenance of the wife’s suit. — Moses et al. v. Dade, 211. 

28. Demurrer; what not considered.—A demurrer for want of equity, is a mere 
general demurrer, which the statute forbids the court to entertain.— Tubb 
v. Fort, 278. 

29. Conveyance in fraud of creditors; for what purpose may be allowed 
force._-Porter & Son v. Gracie, 303. 

30. Sale by und purchase from executor ; what not necessary inquiry.—Where a 

bill does not seek to set aside sales made by an executor, but, on the 
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31. 


, 


32. 


33. 


34. 


36. 


contrary, fatifies and confirms them, the court need not inquire whether 
such sales were or could have been made under powers contained in 
the will, or under orders of the Probate Court.— Morris et al. v. Mor- 
ris, 443. 

Necessary proofs ; failure to make.--T. W. was entitled to one-eighth of 
testator’s estate, but died leaving three children, of whom complainant 
is sole survivor, the other two children having died at the ages respect- 
ively of 14 and 12; bill was filed by the survivor, seeking to recover the 
entire one-eighth, which fell to him and the other two children, the 
averment being that the other two died leaving no debts: Held, 1. 
Such averment is very material to complainant’s right to recover the in- 
terests of the two deceased children. 2. That without proof sustain- 
ing said averment, the complainant can only recover the one-third in- 
terest of the one-eighth which would have fallen to his father.—Morris 
et al. v. Morris, 444. 

Administrator ; when will be enjoined at instance of heirs from selling lands 
of intestate to pay expenses of administration.—A court of equity, at the 
instance of adult heirs, who paid up all the debts of their ancestor ex- 
cept a very trifling amount due a single creditor, and divided his lands 
among themselves, will enjoin a sale of the lands to pay expenses of ad- 
ministration and costs of litigation carried on by an administrator, who, 
without being so requested by the creditor or any heir, sued out letters 
and engaged in litigation, for the avowed and selfish purpose of run- 
ning out of the country a person in possession, and buying the lands 
himself .— Owens, adm’? v. Childs, et al. 1138. 

Execution of decree; may be temporarily restrained.—A chancellor may, 
upon application to him in a particular case, restrain, temporarily, the 
execution of his decree, until the determination of some matter to be 
affected by it shall be first obtained, when justice between the parties 
would be thus promoted. The fact, as in this case, that the property 
was in the hands of the court through its receiver, would be ja good 
reason for fixing more lenient terms upon which such stay is granted. — 
Ex parte Brown, 537. 

Statutory estate of married woman; when may be subject to costs of suit.— 
The statutory separate estate of a married woman, brought within the 
jurisdiction of the Chancery Court, by her institution of a suit with re- 
spect to it, may be subjected, on execution against it, for the costs of 
suit, after fruitless execution therefor against the next friend; and 
although she may appeal to the Supreme Court, without giving security 
for costs, such part of her statutory estate will be liable for the satis- 
faction of the costs here, if the appeal be decided adversely to her.— 
Haynie, pro ami, v. Lundie, 100. 


. Same —The execution in such a case must be satisfied out of the statu- 


tory estate within the jurisdiction of the court, and can not run against 
the married woman personally, or her goods, chattels, or estate gen- 
erally. — Lb. 

Decree rendered in vacation; repeal and amendments of certain statutes in 
reference thereto ; when an act repealed or revived.—1. The provision of the 
Revised Code (§ 3470), which authorized the chancellor to render de- 
crees in vacation, within six months, was repealed by the amendatory 
act cf December 8th, 1873, which authorizes decrees in vacation, within 
ninety days, by consent This latter act was repealed by ‘‘an act to re- 
peal an act to amend § 3470 of the Revised Code of Alabama,” approved 
Feb. 4th, 1876, which provided in a separate section that chancellors 
might, ‘in difficult cases, render decrees in vacation, within six months 
after the submission of causes.” 2. Under the constitution of 1868 
(Art. 4, § 2), section 3470 of the Revised Code was ipso facto repealed 
by the amendatory act of 1873, although it pertires AD no express words 

of repeal. 3. The repeal of the amendatory act, by the act of Feb. 4th, 

1876, did not revive or restore that section, the constitution of 1875 

(Art. 10, §2), forbidding any law to be ‘revived, amended,’ or the pro- 

visions thereof extended or conferred by reference to its title only. 4. 
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The title of the act of Feb. 4th, 1876, ‘“‘To repeal an act to amend 
§ 3470 of the Revised Code of Alabama,” does not express any intention 
to revive that section, and is so restricted in its title that it does not au- 
thorize the incorporation, in the one subject to which it relates, of a 
provision reviving that section, or substantially re-enacting it in terms; 
and hence its second section is unconstitutional. 5. From the passage 
of the act of Feb. 4th, 1876, up to the time when the Code of 1876 went 
into effect, there was no statute authorizing the chancellor to render de- 
crees in vacation without the consent of the parties. 6. What effect 
the incorporation of the second section of the act of Feb. 4th, 1876, 
into the Code of 1876, will have upon cases arising since said Code went 
into effect, is not decided.— Rogers et al. v. Torbut et al. 523. 

37. Sale of lands by register; when not set aside as being premature, or because 
decree fails to designate place of sale.—In a suit in chancery to subject 
lands to the payment of debts, a consent decree was rendered in June, 
1875, ascertaining the amount of indebtedness entitled to a lien on the 
land, and directing that the register proceed ‘‘upon or after the 15th 
day of November next, to sell the lands for cash at public outcry to the 
highest bidder, after first giving notice of the time and place, and terms 
ot sale, by publication” in a designated newspaper for three weeks, Xc. 
The decree also contained this further stipulation: ‘If, before the 15th 
day of November, 1875, the defendants shall pay the costs of this suit, 
and $200, to be applied pro rata on debts due complainants, then the 
sale of said lands shall be stayed until the 15th day of November, 1876, 
when the sale shall take place upon the same terms and conditions as 
above provided, unless the defendants shall before that time pay” 
another given sum, &c. ‘The decree further directed, if the register 
should fail to advertise and sell the lands ‘‘on any of the days herein 
mentioned on which he is directed to sell, he shall do so as early there- 
after as convenient, and if the defendauts fail to pay any of the amounts 
herein specified, there shall be no further delay, &c. The register hav- 
ing first made publication as directed in the order, &c., exposed the 
lands for sale at public outcry at the court-house door of the county in 
which the lands were situate, and the court was held, on the 15th day of 
November, 1875, and executed a conveyance to the purchaser, who was 
the highest bidder. Upon the coming in of his report showing these 
tacts, and certifying the failure of the defendants to comply with the 
terms of the order of sale, the defendants excepted to the report, &c., 
because the sale was prematurely made, and because no place of sale 

_ was designated in the decree, and the chancellor refused to confirm the 
report and set aside the sale, on the ground that it was prematurely 
made. Held: 

1. ‘Lhe effect of the stipulation for a stay of sale was to confer on defendants 
the right toa further stay to a given day, beyond that fixed in the order, 
upon making payment as therein provided “before the 15th day of No- 
vember, 1875,” and not having made payment before that time, a sale 
on that day (proper advertisement first having been made) was author- 
ized by the decree; and although defendants had the legal right, inde- 
pendent of the stipulations of the decree, to stop the sale at any time 
before it was actually made, upon paying the debt and costs, this right, 
in the absence of such payment or tender, could not affect the validity 
of the sale made on the day named in the decree. 

2. Asale of lands, made after due advertisement and in the usual manner 
of judicial sales, at the court-house door of the county where the lands 
lie, will not be set aside, merely because the decree is silent as to the 
place where the sale is to be made.— Hooper v. Young et-al. 585. 

38. Exception to register’s report; when not considered by Supreme Court.—Where 
the exceptions to the report of the register do not appear to have been 
passed upon by the chancellor, they can not, for the first time, be con- 
sidered in the Supreme Court.— Bryant, Adm’r, v. Stephens, et al. 636. 

39. Reversal though no objection made below.—This court has repeatedly held 
that a decree founded on a bill which does not aver facts, authorizing 
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the court to grant relief, will be reversed on error, though no objection 
may a been interposed in the primary court.—Flewellen et al. v. 
Crane, 627. 

Error without injury; what not cause for reversal.—Where mortgagors and 
their lands are bound in any event for the payment of debts to different 
persons, it is no injury to them to give priority to either debt; hence 
they can not complain of a decree condemning lands for satisfaction of 
a mortgage, on the ground that it erroneously gave one debt a prefer- 
ence over the other—although the case would, perhaps, be reversible, if 
a party actually aggrieved had complained.— Bethune et als. v. Oates, 460. 

Fuilure to assign errors ; case affirmed.--When an appeal is taken to the 
Supreme Court, in a chancery case, the decree of the chancellor will be 
affirmed if there is no assignment of errors.—Purswell v. Brooks, 442. 

Defect of parties, objection for; what may be raised for first time in appellate 
court.—The omission of an indispensable party will cause a reversal on 
error, though the objection was not raised in the court below. -- McCully 
v. Chapman, Adm’r, 325. 


CHARACTER. See Crmmnat Law, 32, 33. 


CHARGE TO THE JURY. 
1, 


Matters to be observed in charging the jury.—In charging a jury, respect 
should be had to the evidence; and instruction should be given on every 
hypothesis of fact, which the testimony may tend to support. The 
court remarks, that ‘‘we are pleased to observe, that in this case the 
old, sound, and much disregarded doctrine, that ‘no man stands ex- 
cused for taking human life, if, with safety to his own person, he could 
have avoided or retired from the combat,’ has been given in charge, 
and must have been acted on by the jury.—Judge v. The State, 407. 

Charges; when properly refused.—Charges assuming facts as proved, of 
which there is no evidence, are properly refused.—Cummins v. The State, 
387. 


. Sume.—A charge which might lead the jury to believe that irrelevant 


matter as to the conduct of a third person, not on trial, should influence 
their verdict as to the prisoner, is properly refused.—-Little v. The State, 
265. 


. Same.—A charge that the suppression of evidence by the prosecution is a 


material circumstance for the consideration of the jury, is properly re- 

fused, when it is not shown that the evidence would shed any light on 

the guilt or innocence of the accused, or that it was in the possession 

- the prosecutor or was improperly withheld.—Fincher v. The State, 
15. 


. Same —A charge that ‘‘proof of contradictory statements or declarations 


on a material point made by a witness may be sufficient to raise a rea- 
sonable doubt in the minds of the jury,” is, as it stands, calculated to 
mislead the jury. Such a charge would be proper if it contained the 
additional clause, ‘‘if the guilt of the prisoner depended upon the 
testimony of this witness,”—or this, ‘if the truth of this witness’ testi- 
mony.” — Washington et al. v. The State, 355. 


. Sume.—A refusal to give a charge, no matter what it asserts, is no ground 


for reversal, unless the record shows affirmatively that there was evi- 
dence tending to prove every fact it supposes; failing in this, the charge 
is considered abstract, and rightly refused on that account.— Williams 
v. Barksdale, 288. 

Charge as to affirmative anu negative testimony; when properly refused.—A 
charge which asserts that ‘‘where one man swears positively that he saw 
or heard a certain thing, and any number of witnesses swear that they 
did not see or hear it, then the witness swearing affirmatively that he 
saw or heard it, outweighs the others,” is properly refused, because not 
confined to witnesses equallyjcredible and having equal means of knowl- 
edge.—Savannah & Memphis R. R. Co. v. Shearer, 672. 


(45) 
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Charges in an action against a writer of a letter making false recommen- 
dation.— Einstein, Hersch & Co. v. Marshall & Conley, 153. 

Charge; right of party to favorable instructions.—A party has a right to 
instructions favorable to him, based on a hypothesis which the evidence 
tends to support; and such charges are not objectionable because 
founded on a partial view of the evidence.— Bibb & Faulkner, Ee’rs, v, 
Mitchell, Adm’r, 657. . 

Same; what error to refuse. —A charge, speaking of the corroborating evi- 
dence necessary to sustain a witness not worthy of credit, which says 
“such corroborating testimony in order to avail anything must be of a 
fact tending to show the guilt of defendant,” is proper and its refusal is 
error.— Washington et al. v. The State, 355, 

Charge given; what not error; when explanatory charge allowable.—Where a 
charge asserts a general principle correctly, but is objected to because 
of its tendency to mislead, owing to the facts of a particula~ case, it is 
the privilege of the party objecting to ask an explanatory charge. A 
charge given, which is objectionable alone because of its tendency to 
mislead, is no ground for reversal.—Smith v. Fellows, Adm’r, 467. 

Erronvous charge as to the measure of damages in an action for breach 
of contract by lessee of saw mill.—Collins v. Stephens, 543. 

What a proper charge.—Ib. 

Charge that the jury should acquit on the evidence; when not error to refuse.— 
It is not error to refuse to instruct the jury that the prisoner is entitled 
to an acquittal on the evidence, unless it is of so weak and indetermi- 
nate a character that the presiding judge would feel it his duty to set 
aside a verdict of guilt based on it.—Spigner v. The State, 421. 

Charge to find guilty; when should not be given.—A charge that “ if the 
jury believe the evidence, they must find the defendant guilty,” should 
not be given where the evidence is conflicting, or where, upon the evi- 
dence, the jury could legally acquit the defendant.—Sanders v. The 
State, 371. 

Improper charge upon bad character of deceased.— Bowles v. The State, 
335. 


Charge; what proper in certain cases only; absence of suspicion of other 
guilty agent.—A charge to the jury in substance, that if the evidence 
tends to show that defendants committed the crime, ‘if it bea fact 
that no one else has been charged with or suspected of the crime, such 
fact is a circumstance to be considered by the jury;” is proper only in 
cases like the present, where it appears from the proof that the absence 
of circumstances pointing to another as the guilty agent, tends to 
strengthen the evidence of the guilt of accused. (The charge asked, 
and the circumstances in this case, are similar to the same in Hall’s 
case (40 Ala. 698, 707), and this court now adheres to the principle in 
Hall’s case, but confines the same to cases in which the evidence is cir- 
cumstantial, pointing strongly to the guilt of the accused, and proving 
him to have been at a place so near to the scene of the crime, as that, 
if innocent, he could probably furnish some trace, or circumstance, 
pointing to the guilt of another, or generating a doubt of his own 
guilt. —Childs et al. v. The State, 349. 

Same; presumption that charge was proper.—Where such a charge was 
given—there being cases in which it would be proper—and the bill of 
exceptions fails to set out enough of the evidence to show its inappro- 
priateness, this court will presume, in favor of the court below, that 
there was evidence to justity the charge.—Tb. 

Erroneous charge ignoring essential elements of murder.—Judge v. The 
State, 406. 

Same as to death, from negligence, of wounded man or nurses.—1b. 407. 

Charge of court; what exception to, unavailing.—It is the duty of a party 

excepting to the general charge of the court to point out specifically the 

error complained of, that the court below may have the opportunity to 
correct it, if erroneous, or the opposite party may waive the giving of 
the objectionable part. A mere general exception does not accomplish 
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this purpose, and if reserved to the entire charge, containing distinct 
and separate propositions, some of which are correct and others incor- 
rect, the exception will be unavailing.—Mayberry v. Leach, Harrison & 
Forwood, 339. 

22. Same.—An exception to the general charge of the court, couched in lan- 
guage as follows, ‘‘To which charge, and each and every part of it, de- 
fendant excepted,” is @ mere general exception, and unavailing, unless 
the charge is erroneous as an entirety.—/b. 

23. Same; when refusal to give, not revised.—The refusal to give charges re- 
quested, will not. be revised on error, unless it affirmatively appears they 
were asked for in writing.—J/b, 

24, Charge; when not part of the record.—A charge not set forth or identified 
by the bill of exceptions, and not marked “given” or “refused,” and 
signed by the judge, is not part of the record, and can not become such 
by being copied in the transcript.—Little v. The Stale, 265. 

25. Same.—Although the presiding judge does not write ‘‘given” or “‘refused” 
upon a written charge, and does not sign his name thereto, yet, if the 
charge is set forth in the bill of exceptions, which shows that it was 
asked in writing, and that exception was reserved to the ruling of the 
court, error can be assigned in the appellate court on such ruling.—Jb. 


CHARTER. See Curporations. 


CODE OF 1876. See Revisep Copg. 
1. § 421. Duty of tax collector.—Perry County et al. v. Railroad Co. et al. 
547 


2. % 495. subdivision 15. License tax on dealers in pistols, &., construed. 
Porter & Co. v. The State, 66. 
3. § 1704. To define and regulate the liabilities of railroad companies. Not 
distinguishable from similar act of 1877.—Zeigler v. S. & 
N. R. R. Co, 594. 
4. § § 2405-7. What rule does not apply to bonds given under.—Buckley v. 
McGuire et al. 226. 
5. §§ 2597-8. Barring claims against estates of decedents. Purposes, &c., 
of the statute.—Simith v. Fellows’ Adm’r, 467. 
6. §§ 2705-6, 2711. Wife’s statutory separate estate. Liability for neces- 
— Object of statute.—Baker v. Flournoy & Wife, 
30. 
7. § 2890. Actions prosecuted in name of party really interested; what con- 
- not within the statute.—Auerbach et al. v. Pritchett, 
1 


451. 

8. § 3058. Competency of witness; to what beneficiary can not testify.— 
Drew v. Simons, 463. What isand what not a “transaction 
with, or statement by” decedent, within the statute.—Tis- 
dale, Ex’r, v. Maxwell, 40. 

9. §§ 3419-20. Action against a private corporation to have declaration of 
forfeiture of charter for misuser, or non-user.— Tuscaloosa 
Scientific & Art Ass'n v. The State, ex rel. Murphy, 54. 

10. § 3653. Defining murder; erroneous charge under the statute.—Judge v. 
The State, 406. 

11. § 4189. Intermarriage and adultery of white persons with negroes; stat- 
ute declared constitutional.— Green v. The State, 190 (over- 
ruling Burns v. The State, 48 Ala. 195). 

12. § 4205. Selling or giving liquor to persons of known intemperate habits; 
what no offense under the statute.—Young v. The State, 


358. 
13. § 4306, Abuse in attempt to carnally knowa female under ten years of 
age; meaning of term ‘‘abuse.”—Dawkins v. 7 he State, 

60 


14. §§ 4445-6. Carrying on lottery; acting for another in disposing of lottery 
ticket; conviction of what; election by solicitor; fees of 
solicitor.—Ee parte Tompkins, 71. 
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COMMERCIAL PAPER. See Brits or ExcHANGE AND Promissory Nores, 
COMMON CARRIERS. 


1, Bailee, failure by, to assert lien on goods held, when waiver of .—If a com- 


mon carrier or other bailee, when goods are demanded of him by the 
true owner, refuses to deliver them except to the consignee, or to the 
person holding the receipt given for transportation, but asserts no lien 
tor storage paid by him, he cannot afterwards set up that claim to de- 
feat an action by the owner, but must be held to have waived it.— Leigh 
Bros. v. Mobile & Ohio R. R. Co. 165. 


2. Consignee, delivery to; what may amount.—There are cases in which a car- 


rier on a river may exonerate himself from liability for non-delivery of 
goods, although they were not delivered to the consignee, by proof 
that the goods were delivered at the landing to which they were 
consigned, in accordance with the well established custom of the 
community in receiving goods destined to that point; but such a cus- 
tom must be shown to be a reasonable one in view of all the circum- 
stances.—<Stone et al. v. Rice, 95. 


3. Same; what not a delivery.—A steamboat carrier, having goods consigned 


to a consignee at a particular landing, where there had been a ware- 
house-keeper who usually received and took care of goods landed there, 
can not avoid liability by proving a delivery of goods at the usual place 
on the river bank, without any protection or guard, when the landing 
had, in the meantime, been broken up by an inundation, and the wash- 
ing away of the buildings, and the removal of the persons, which con- 
stituted it a landing.—/b. 


COMPROMISE. 
1. Compromise; money paid on; when can not be recovered back.—Money 


paid in compromise of a doubtful or disputed claim, can not be recov- 
ered back by action for money had and received. Thus, where a judg- 
ment creditor, having an execution levied on his debtor’s land, in May, 
1870 (after the decision of Hepburn v. Griswold, 8 Wall. 603, which held 
the legal tender acts of Congress not applicable to existing contracts), 
instructed the clerk and sheriff to receive nothing but gold and silver, 
or its equivalent, in satisfaction of the debt, and refused to receive legal 
tender notes except at 15 per cent. discount, which was then the pre- 
mium on gold, and which the defendant refused to pay, but offered to 
pay them at 10 per cent. discount, which offer the plaintiff finally ac- 
cepted. Held, that the premium paid could not be recovered, after the 
overruling of Hepburn v. Griswold, supra.— Troy; adm’r v. Bland, 197. 


CONFEDERATE MONEY. See Conreperate Srares, 6-8. 


CONFEDERATE STATES. 
1. Legislative enactments and proceedings in the courts of the State during the 


war; validity of. —Legislative enactments, and proceedings in the courts 
of this State, while it adhered to the Confederate States, tor the preser- 
vation of order, the protection of property, the enforcement of contracts, 
and in the general administration of civil government, and not with the 
purpose of aiding the war then raging between the United States and 
the Confederate States, are valid and binding in all respects.— McGuire 
et als. v. Buckley, 120. 


2. Overthrow of the Confederacy; effect of, on States giving allegignce to.—What 


was the status of States adhering to the Confederate States, after its 
overthrow by the United States, and what were the consequences result- 
ing therefrom; whether it left the resisting States subject to the will of 
the United States, as conquered foreign States would have been, or 
whether they remained States to be dealt with by the conquering power 
under the limitations of the Constitution; and what those limitations 
required in the rehabilitation of the States, are political questions 
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3. 


4, 


ou 


6. 


3 


io 2) 


which can not be determined by the courts of a State, which, together 
with all of its officers, hold power derivatively, from measures devised 
by the United States for the re-admission of the States wiihin the 
Union, acquiesced in by the people of the State, and recognized by the 
Federal government. The practical question, when such matters are 
brought before the courts, is, not what the conquering power might or 
should have done, but what it actually did.—Jb. 

Conquest; effect of, on laws of conquered.—A conquest of itself, does not 
overthrow municipal regulations, or civil authority; it only confers 
authority to do so, and until this is done, both continue.— Ib. 

Proclamation of Gov. Parsons; effect of.—When the President of the 
United States, by proclamation, appointed Gov. Parsons to reorganize 
the civil government of the State, that officer, representing the conquer- 
ing pow>r, did not abrogate the prior statutes, vacate all its offices, and 
create new officers, or make any new rules for the protection of life, 
liberty, or property; but adopted and enforced its laws as he found 
them, save such as were rendered inapplicable by the results of the war. 
He retained, by name, nearly all the minor offices essential to the proper 
conduct of the government, and convenience of the people—a class to 
which the general administrator of Mobile belonged—and expressed a 
desire to fill other offices, vacated, specially named, and did not include 
the county administrator of Mobile; and hence that office, if it be con- 
ceded that it is an office, remained undisturbed, and continued under 
that government as it did before.—Jb. 121. 

Reconstruction acts; effect of.—The fact that the Parsons provisional gov- 
ernment, and the State government succeeding it, were afterwards 
treated as illegal, and overthrown by Congressional act, could not and 
did not annul lawful acts done by officers of such government prior to 
that time; and the reconstruction acts did not abrogate the existing 
State government, but declared that it should be provisional only until 
the State was admitted to representation in Congress. —Ib. 

Money in circulation during the war; judicial knowledge.—The court takes 
judicial knowledge of the fact, that during the prevalence of the late 
civil war, neither gold, silver, nor United States money circulated in 
Alabama; but that during said war, until the downfall of the Confed- 
eracy in 1865, Confederate States treasury notes, and their convertible 
equivalents, composed the only circulating medium.—WMorris et al. v. 
Morris, 443. 

Sale by personal representative for Confederate money; when no devastavit 
committed.—Where a personal representative, in good faith, received 
Confederate money in the course of administration, he did not thereby 
commit a devastavit, or incur a greater liability than to account for the 
honest and faithful administration of the same.— Ib. 


. Fuithful administration by executor, of Confederate funds.—Where an execu- 


tor had in hand, in 1864, nearly one thousand dollars Confederate cur- 
rency, in trust for complainant, who was a minor residing in Texas, 
where the executor could not reach him, and the will directed the execu- 
tor to retain it, and there is no averment or proof that he could have 
invested it with profit, and it became valueless in his hands at the close 
of the war and before he could obtain access to complainent, and the 
identical money was deposited in the Probate Court by the executor, 
where it now remains, and he dealt the same way with his own funds,— 
such facts present a strong case of faithful administration.—Jb. 444. 


CONGRESS. See Removan or Causes—Unirep SraTes. 


CONQUEST. See ConreperateE States, 3. 


CONSIGNMENT. See Common Carrier, 2, 3. 


CONSOLIDATION OF SUITS. 


1. 


Consolidation of suits; when properly ordered.—Separate suits before a 
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justice of the peace, between the samo parties on promissory notes 
apparently given in the same transaction, are properly consolidated in 
the City Court, when brought there by cerliorari upon a single petition 
and bond. —Perry et al. v. Ferguson et al. 314. 

2. Consolidation of suits concerning the same property, pending in same court.— 
Where two or more suits are pending in the same chancery court, assert- 
ing conflicting rights in the same property, and the facts of each case 
need to be ascertained before the rights of any can be definitely settled, 
they should be consolidated that they may be heard together; or, if that 
can not be done, the suit involving the more important questions ought 
to be first determined, and the hearing of the other stayed until such 
determination.—Exr parte Brown, 536. 

3. Same; practice in disposing of such suits.—The parties interested should 

call to the court’s attention the order disposing of such suits, by ap- 

propriate and timely motion. And hough one of the cases precedes 
the other, the chancellor may, without partiality, decline to proceed 
with it until the other cases are brought to a hearing, if thereby in- 
justice would be done other complainants.—Tb. 


CONSTITUTIONAL LAW. 


1. Constitution ; ruie for construing.—Many rules for the construction of stat- 
utes are of but limited application to the construction of the constitu- 
tion. The safest rule for construing the latter is to regard, not so much 
the form or manner of the expression, as the nature and object of its 
provisions, and the enc to be accomplished, giving the words their just 
and legitimate meaning. — Carroll v. The State, 3u6. 

2. Same; meaning of term “‘proviso.”—Because the term provided is used in a 
law it does not necessarily follow that the matter which may succeed it 
is a proviso in its technical sense; it is the matter of the succeeding 
words, and not the form, which determines whether it is or not a tech- 
nical proviso.—Ib. 

3. Interpretation of Constitution as to enacting statutes ; rule-—The only safe 
rule for interpreting clauses of the Constitution, which command cer- 
tain things to be done, or certain methods to be observed in the enact- 
ment of statutes, is to hold, when it is affirmatively shown by legal evi- 
dence, that, in the attempt to legislate, some mandate of the Constitu- 
tion has been disregarded, such attempt never becomes a law.—Perry 
County et al. v. Railroad Co. et al. 546. 

4. Same; presumption as to entries in journals of legislature.—Except as to 
those matters which the Constitution declares shall appear on the jour- 
nal, the rule is to infer everything was rightly done, unless the journal 
shows affirmatively that some constitutional demand was disregarded. 
The presumption, in the absence of proof, is always in favor of official 
propriety.—/b. 

5. Same; bill for raising revenue, what is; must originate in the House; act ap- 
proved February, 1870, declared unconstitutional.—The bill to be entitled ‘ 
an act ‘To amend an act entitled an act to establish revenue laws for 
the State of Alabama,” approved Feb, 9th, 1870, was a bill for ‘ raising 
revenue,” within the meaning of the Constitution of 1868 (Art. 10, § 15), 
which must originate in the House of Representatives; and it affirma- 
tively appearing from the journals that said bill originated in the Senale, 
it is therefore declared unconstitutional and void. (Manyine, J.—of 
the opinion that the question as to whether the bill was properly intro- 
duced in the Senate first, was a question for the legislature and not for 
the courts.)—Tb. 

6. Bill for raising revenue ; definition ; what included.—A bill for raising reve- 
nue, as termed in the Constitution, isa bill providing for the levy of 
taxes as a means of collecting revenue—hence, a bill for reducing taxa- 
tion, if it provides for collecting revenue, is still a bill for ‘‘raising rev- 
enue.” —Ib. 547. 

7. Legislative act ; prima facie presumption as to constitutionality of.—-In pro- 
nouncing on the constitutionality of an act which has received the sanc- 
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tion of a co-ordinate department of the government—the legislative de- 
partment—this court will indulge the presumption that such act is con- 
stitutional, until clearly convinced to the contrary.— Zeigler v. S. & N. 
R. BR. Co. 594. 

8. Same; when void for creating liability not in “‘due process” of law.—An act 
which fixes absolute liability on a corporation to make compensation 
for injuries done to property in the prosecution of its lawful business, 
without any wrong, fault or neglect on its part, when, under the gen- 
eral law of the land, no one else is so liable under such circumstances, 
does not provide the ‘‘due process of law,” under §7 of the bill of rights, 
and is, therefore, void.—Jb. 

9. Due process of law; definition.—‘‘Due process of law” implies the right 
of the person affected thereby to be present before the tribunal which 
pronouuces judgment upon the question of life, liberty, or property, in 
its most comprehensive sense; to be heard by testimony, or otherwise, 
and to have the right of controverting by proof every material fact 
which bears on the question of right in the matter involved, If any 
question of fact or liability be conclusively presumed against him, this 
is not due process of law.—IJb. 595. 

10. Constitutional law; § 4189 of Code, validity of.—Section 4189 of the Code, 
which makes it an offense for a white person and negro to intermarry, 
and inflicts upon persons of the different races living together in adult- 
ery, equal, though severer punishment than where that offense is com- 
mitted by persons of the same race,—-is a valid law of this State, and 
not violative of the Constitution or laws of the United States. (Over- 
ruling Burns v. The State, 48 Ala. 195).—Green v. The State, 190. 

11. Marriage; power of State over.—Marriage is not a mere contract, but a 
social or domestic institution, upon which are founded all society and 
order, to be regulated and controlled by the sovereign power for the 
good of the State; and the several States of the Union, in the adoption 
of the recent amendments to the constitution of the United States, de- 
signed to secure to citizens rights of a civil or political nature only, did 
not part with their hitherto unquestioned power of regulating, within 
their own borders, matters of purcly social and domestic concern. —/b, 

12. Evemption law; what unconstitutional.—A State law which increases exemp- 
tions, so far as it applies to debts previously contracted, impairs the ob- 
ligation of contracts and is void.— Wilson v. Brown, et ul. 62. 

13. Private act authorizing administratrix to sell land ; validity of.—The validity 
of a speeial act authorizing a widow in her representative capacity, as 
administratrix of her deceased husband, to make a private sale of the 
lands of her said husband and intestate, for the purpose of division 
among the heirs, is supported by former decisions of this court, and on 
account of the frequency of such enactments under former constitu- 
tions, and the number of titles involved, it is too late to reopen the 
question as to the legislative power to enact them.— Watson v. Oates, 
647. 

14. Notaries public; recognitior and appointment of, under the Constitution. 
(See Notaries Public.) 


CONTRACTS. 


1. Contract; how construed,—Contracts, not offensive to law or public policy, 
must have effect according to the intention of the parties. To ascer- 
tain such intention, regard must be had to the subject-matter, the rela- 
tion of the parties at the time of the contract, and the law which it is 
justly inferable they had in view while contracting.—Bryant, adm'r v. 
Stephens et al. 636. ’ 

2. Same.--Every contract is entitled to the reasonable construction of which 
it is susceptible, and which will render it operative rather than una- 
vailing; the law leans against the destruction of contracts because of 
uncertainty. Hence, if a contract is silent as to the time of perform- 
ance, the law presumes that performance must be had in a reasonable 
time; and whatever consequence and incident is, in common sense, ap- 
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oJ 


10. 


11. 


12, 


purtenant to its terms, the parties must have understood and intended, 
should be attached.—--Robinson v. Bullock, 618. 

Same; several instruments relating to one contract; construed together—Where 
a bond for title is given, and written instruments are executed whereby 
a purchaser promises to deliver three bales of cotton annually, as the 
consideration of the purchase of lands, and they concern the same sub- 
ject-matter, the indorsements thereon being simultaneously executed, 
they must be construed together as if they were a single instrument.— 
Collins v. Whigham, 438. 

Same; when void for uncertainty.—Agreements, verbal or written, which 
are 80 vague and indefinite in their terms, that the intention of the par- 
ties cannot be fairly and reasonably collected from them, are void, and 
courts will not undertake to give them effect.— Robinson v. Bullock, 618. 

Contract in the allernative; election.—-Where a contract is in the alternative, 
conferring on one party the right to become the purchaser of land by 
delivering annually a certain quantity of cotton, or to deliver a smaller 
quantity as rent and become a tenant, such party has his election to be- 
come purchaser or tenant within the time for paying the first annual 
installment; after which, on his failure to elect, the other party can 
treat him as either a purchaser or tenant; but an election once made 
by either party is irrevocable.——Collins v. Whigham, 438. 


. Same; actual performance necessary.—An election made either by the party 


himself or his personal representative depends on the actual perform- 
ance of either one or the other of the alternative stipulations. —Jb. 

Statutory lien for rent; arises from what relation.—The lien the statute 
creates for the payment of rent arises only from the relation of land- 
lord and tenant, and not from that of vendor and vendee.—Jb. 

Same; relation created by election, refers back to contract.—Whenever the 
election is manifested by a performance or a non-performance of the 
stipulations, all the rights and incidents of the relation, as between the 
parties, and all persons who have, with notice, acquired rights which 
miy - impaired, will attach from the time of making the con- 
tract.— 1b. 

Same; where a third party had notice of such a contract, and knew it could 
be converted into a contract of renting at the election of either party 
thereto, whatever right or interest he might acquire in crops (cotton) 
grown on the premises would be subordinate to the landlord’s lien for 
rent.—1b. 

Same; presumption; when complaint not demurrable; question for the jury.— 
Where two parties entered into a contract, the one agreeing to erect and 
keep in operation a steam saw mill, for the time expressed, and the 
other to supply it with logs to keep it in operation—though the capacity 
of the mill is not expressed—it is to be presumed that they intended 
that the mill should be of a capacity reasonably adapted to carry into 
effect the object they had in view; and whether the mill is of such ca- 
pacity is a matter of fact for the jury; a complaint, therefore, averring 
the erection of a mill of particular capacity, is not demurrable for un- 
certainty, for if it was not reasonably adapted to carry into effect the 
objects of the parties, that can be shown in defense.—Robinson v. Bul- 
lock, 618, 

Same; when complaint not demurrable, though contraet, as alleged, appears 
uncertain, &e,-—Though the contract appear uncertain and of doubtful 
construction, yet the complaint was held not demurrable when it aver- 
red that a mill of particular capacity was erected at the request of the 
party demurring—the parties themselves thereby placing a practical in- 
terpretation on the contract which can well be adopted as‘ its just con- 
struction, conforming to their intentions.—Jb. 

Same; partnership not created by the contract; demurrer not aided thereby.— 
Upon principles settled in Moore v. Smith, (19 Ala. 774), and approved 
in Fuil v. Mc Ree, (36 Ala. 61), it is held that the contract in this case 
does not create a partnership; nor would the demurrer be aided if such 
relationship were created between the parties. —/b. 
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13. Same; when remedy at law exclusive.—While it is a general rule that an 
action ex contractu, at law, is not maintainable between partners or part- 
nership transactions, yet they may sue each other for the breach of dis- 
tinct, positive stipulations binding on one only, contained in the part- 
nership agreement. In such cases, the necessity of an account of the 
partnership transactions, not being involved, the remedy at law is gen- 
erally exclusive. —Jb 

14. Sume; when altered by subsequent contract.—Where one gave his promis- 
sory note for the excess on an exchange of lands, or for purchase of part 
of the lands, it being immaterial which, and subsequently gave two 
notes, with the recital on each that ‘the consideration for which this 
note is given, is the following described lands, lying in Coffee county,” 
the land being the same as that upon which the original note was given; 
held, that the contract evidenced by the original note, was altered by 
the giving of the subsequent notes.— Bryant, Adm’r, v. Stephens et al. 
636. 

. Same; what inadmissible to contradict subsequent contract. -In the absence 
of fraud or mistake, such recital will be considered true, and incapable 
of contradiction by parol evidence; and in no event can such recital be 
altered by mere inferences from evidence of the original contract.—Jb. 

16. Sale of cotton, what part of contract for.—When a contract for the sale of 
cotton is made in a city or town in which a board of trade is organized, 
having rules regulating the sale of cotton, and the purchaser, being in- 
formed of these rules, does not dissent or ovject to them, but proceeds 
with the contract, those rules become a part of it, as if incorporated 
into it by express stipulation, although they have not existed so long, 
or been known or acted on so generally, as to become binding as a cus- 
tom or usage of trade.—Leigh Bros. v. Mobile & Ohio R. R. Co. 165. 

. Same; what necessary to constitule.—To constitute a sale, the parties must 
mutually assent that the property in the thing sold shall pass to the 
purchaser. A contract which confers on the party proposing to buy a 
right to inspect, examine and re-weigh the cotton within a specified 
time, and, on paying or tendering the price within a specified time, to 
demand a transfer of the ownership and possession, and also confers on 
the seller a corresponding right to demand such inspection, examina- 
tion and re-weighing within the prescribed time, is not a sale, but an 
executory agreement for a sale, and does not pass the title of the cotton 
to the purchaser. —Ib. 

18. Same; effect of order by seller to warehouseman.—In such a case, a written 
order by the seller to the purchaser, directing the warehouseman, with 
whom the cotton was stored, to deliver it to a railroad company, for in- 
spection and examination by the purchaser, on his paying the storage, 
does not pass the title to him nor change the character of the original 
contract between the parties; but the railroad company becomes the 
bailee of the seller, as between hini and the purchaser.—Jb. 

19. Contract; rescision of, what sufficient to support.—-The parties to a contract 
may rescind or modify it at pleasure, and their mutual assent is all that 
is necessary to support the rescision or modification.—Cooper v. Mell- 
wain, 296. 

20. Where three persons, desiring to purchase jointly a tract of land, at a 
sale for partition to be made, under a decree of the Probate Court, enter 
into a written contract, which specifies what portion of the land each 
1s to obtain, and that the price to be paid by each is to be determined 
by three disinterested persons, and one ot them afterwards buys at a 
private sule, an undivided two-thirds interest in the lands, of which pur- 
chase his two associates are fully informed; and by subsequent written 
contract, which expressly rescinds the former, it is recited and stipu- 
lated that ‘‘they have entered into a combination to purchase the tract 
of land,” ‘the place to be purchased by C.,” who was the purchaser at 
the private sale, and that they ‘‘agree to sell” a particular portion to M., 
at a specified price, and that ‘J. is to have” another part ‘at the rate 
per acre that the land is bid in at,” and that C. is to have ‘‘all the bal- 
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, 


ance of the tract at the price bid at the sale;” and further, J. is to pay 
one-third of the difference, ‘“‘between the costs of the portion sold to M, 
and its sale at $5.50,” and that C. is to pay the remaining two-thirds; 
held, that the rights of M. and J. were to be determined by this subse- 
quent contract, and were dependent on C.’s becoming the purchaser at 
the sale for partition; and another person having become the purchaser 
at that sale, at a price which refunded to C. more than he had paid for 
the interest purchased at “private sale, that M. and’ J. had no claim toa 
share of the profits. —Jb. 


21. Breach of contract by lessee of saw-mill, measure of damages; erroneous 


23. 


24. 


25. 
26. 


27. 


charge.—The measure of damages in a suit by a mill owner against 
one to whom he had leased it, upon defendant’s agreement to run it at 
his own expense, and pay one-fourth of the lumber sawed—the breaches 
alleged being the failure to run the mill at its capacity, and allowing it 
to remain idle for some time, and injuring it by unskilful and negligent 
use, etc.; the injury which results proximately from the breaches, and 
the facts being ascertained, the law, and not the contemplation of the 
parties, fixes the measure of damages; hence, it is error to charge the 
jury, in such a case, that ‘‘the damages must be such as both parties 
reasonabiy contemplated at the time of making the contract.”— Collins 
v. Stephens, 543. 


. Charge to jury; when caleulated to mislead.—When the complaint contains a 


count for the breach of the contract of renting a saw mill, and also the 
common counts, the proof showing the contract of renting, aud alsoa 
sale of oxen, a charge that ‘‘in this action the plaintiff, if entitled to re- 
cover at all, must recover on the contraet,” is, without more, calculated to 
mislead; it should be confined to the recovery upon the breach of the 
contract of rent; for payment for the oxen could be recovered under the 
common counts.— lb. 

Conflicting testimony; when ease not made out by plaintiff; what a@ proper 
charge.—-In such a case, where damages are sought to be recovered for 
injuries to the mill, by reason of its negligent and unskilful use by de- 
fendant (two witnesses testifying on this point), it is not error to charge 
the jury that “if one witness swears the mill was damaged more than 
by ordinary wear and tear, and the other swears it was not, and both 
witnesses are of equal credibility, and the jury considers them equally 
credible, then plaintiff has not made out his case on the question of 
damaging the mill.”—Jb. 

Promissory note; what is not; what contract not within § 2890 of Code.— 
A cotton obligation, or promise to pay cotton ‘raised on land sold to 
the obligor, cultivated to the best of his skill and ability, as second pay- 
ment on said tract of land, to be delivered to the payee,” &c., is net a 
promissory note, nor one of the contracts enumerated in section 2890 of 
the Code of 1876, on which actions ‘‘must be prosecuted in the name of 
the party really interested, whether he has the legal title or not.”—Auer- 
bach et al. v, Pritchett, 451. 

Contract for bail bond; indemnity for liability on; to what extends.— 
Bestor, Adm’r, v. Roberts, 331. 

Contract not specifying place of payment; duty of debtor to make pay- 
ment at the residence of the creditor.— Mayberry v. Leach, Harrison & 
Forwood, 339. (See Payment, 1.) 

Contract without the pale of corporate authority; what inquiry material 
to set aside same. — Morgan & Raynor v. Donovan, 241. 


CONVEYANCE. See Deeps—FravupuLent ConveyaANcE—MortTGAGe. 
1, Compensation for recording conveyance; a fee, recoverable ‘how.—The com- 


pensation of a probate judge for recording a conveyance, is a fee and 
not costs; and may be recovered from the party for whom service is 
rendered in an ordinary action for work and labor done and performed. 
Tillman v. Wood, 578. 


2. Compensation to probate judge for registering conveyances ; what allowed by 





statute. —Registering a conveyance in the probate office is an entirety— 
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CONVEYANCE— Continued. 
comprehending the body of the conveyance, the probate, acknowledg- 
ment if any, the endorsement of the day reveived for record, and the 
certificate of registration—for which service the statute fixes the com- 
pensation at twenty cents per hundred words. There is no statute au- 
thorizing a charge of a separate and additional fee for the certificate of 
registration. The above compensation is for the whole act.—Jb. 

3. Conveyance by wife; what will not uvoid.—Where husband and wife, on 
valuable consideration, convey her lands to another by deed duly exe- 
cuted and acknowledged, she can not impeach it, as against the grantee, 
because of the fraud or undue influence of the husband, in which the 
grantee did not participate, which he has not induced, to which he is 
not a privy, and of which he was not informed.— Moses et al. v. Dade, 


4. Same; execution of ; how brought to notice of court pending wife's suit for 
property ; effect of.—Where, pending the wife’s suit to have the lands 
restored to her, she and her husband, on valuable consideration, execute 
a conveyance of them to the defendant, by deed duly executed and ac- 
knowledged, such defense is properly brought to the notice of the court 
by cross bill; and the deed is valid, anda bar tothe further mainte- 
nance of the wife’s suit.—Jb. 


CORPORATIONS. See Sommon Carrrern—Lire Insurance—Mounicrpat Cor- 
PORATIONS—RAILROADS, 


1, Misuser ox non-user; who may institute proceedings against corporation for.— 
Under the act of 1843 (Clay’s Dig. 515, § 39) the solicitor of the circuit 
was authorized to institute proceedings to have a declaration of for- 
feiture against a private corporation for misuser or non-user, only at the 
instance of and in behalf of the State; and hence it was held the solici- 
tor could not institute such proceedings at his own volition, but only on 
the direction of the Attorney-General or the legislature.— Tuscaloosa 
Scientific & Art Assoéiation v. State, ex rel. Murphy, 54. 

2. Same; who may institute proceedings, under §§ 3419-20 of Code.—Under the 
statute, subsequently adopted and now forming a part of the Code 
(§§ 3419-20) it is provided that such action may be brought on the in- 
formation of any person giving security for the costs of the action, to 
be approved by the clerk of the court in which the same is brought, and 
whenever security for costs is given and approved by the clerk, any per- 
son may institute and prosecute proceedings in that court, under § 3420 
of the Code.—Jb. 

3. Charter of private corporation; proceedings to vacate.—Although indi- 
viduals having no special interest in private corporations, may in- 
stitute proceeding for their dissolution, yet the proceedings are some- 
thing more than a mere private suit, and are conducted in the interest 
of the State, no matter by whom brought; and the relator can not con- 
fess error or dismiss the suit, without leave of the court before which 
the proceeding is pending. —Jb 

4 Tuscaloosa Scientific & Art Association, act incorporating; what does not au- 
thorize—There is nothing in the provisions of the act to incorporate the 
Tuscaloosa Scientific and Art Association, for the purpose of encourag- 
ing science and art and aiding the University of the State in replacing 
its library and establishing a scientific museum, approved February 3d, 
1866, which gives any warrant for setting up a lottery, or the selling 
of tickets authorizing the winner to demand money in the first in- 
stance. — Jh, 

5, Same; rules furnished agents by; admissibility of.—Where the corporation 
issued and furnished rules to its agents for their guidance, in conduct- 
ing the scheme of awards and prizes authorized by its charter, the cor- 
poration may introduce them in evidence, when a forfeiture of the char- 
ter is sought for violations of the charter by its agents; it being for the 
jury to determine, in view of the evidence, whether it was the bona fide 
purpose of the corporation to be governed by such rules, or whether 
the rules were mere machinery to give the conduct of its business a 
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11. 


12, 


13, 


14. 


15. 


show of legality, violations of which by agents were acquiesced in, or 
connived at by the officers in charge of its affairs. 

Witness; what jury may look to in determining weight of testimony by.—In 
determining the weight to be accorded to the testimony of a witness 
testifying to violations of its charter by the defendant corporations, the 
jury may look to the fact (if they find such to be proved) that the pro- 
ceeding was the result of a combination between the owners of two 
other rival lotteries, and such witness was interested or concerned in 
either of them.—Jb. 5°. 

Forfeiture of charter; what not ground for.—Where the corporation has 
given instructions to its agents, in accordance with its charter, for their 
guidance in conducting its business as prescribed by such charter, vio- 
lation of these instructions by the mere agents of the corporation, with- 
out the knowledge of the corporation, is not ground for a forteiture of 
the charter. —/b. 

What inquiry material in proceedings to vacate charter for misuser.— 
Morgan & Raynor, Trustees v. Donovan, 241 

Reports of officers to stockholders; for what, will not bind corporatian.— 
Neither the reports of officers of a corporation made to its stockholders, 
nor reports made to its directory, in which certain claims for which the 
corporation is not bound, are estimated as liabilities of the corporation, 
will bind the corporation to pay either principal or interest of the debt, 
or prevent it from changing its purpose with regard thereto.—J/all et 
al. v. Mobile & Montgomery Railway Co. 10. 

Judicial notice of charters and powers of private corporations.—Judicial no- 
tice can not be taken of the charter of a private corporation, nor of its 
corporate power or capacity, if 1t derives existence from such charter, 
i. e. a special act of incorporation. If it is shown, however, to have 
been incorporated under the general laws, which authorize the forma- 
tion and define the powers of corporations, these are public laws, 
of which notice must be taken, and the power must be referred te such 
general laws.— Kelly et al. v. Trustees Ala. & Cin. R. R. Co. 489. 

Pledge of stock; when pledgee hus no «authority to sell. —Where a stockholder 
of an incorporated company borrows money, and as security causes 
his shares to be transferred to the lender on the book of the company 
(R. C. § 1783-8), the transaction is a pledge, and not a mortgage, and 
the lender has no right to sell or transfer the shares to another, without 
demanding payment of the debtor, or giving him notice of the inten- 
tion to sell; nor can the lender sell at private sale for less than the 
market value of the shares.— Nabring v. Banke of Mobile, 205. 

Same; conversion of shares; when pledgee may recoup debt, ete. —Trover lies 
for the conversion of shares in an incorporated company; and the 
pledgee, when sued for such conversion, may recoup his debt from the 
pledger.—Jb. 

Trover for conversion of stock; what title will not support.—Although a 
stockholder, whose shares have been duly transferred on the books of 
the company, as security fora debt, may not have such legal title as 
will enable him to maintain trover against the pledgee, for an unau- 
thorized sale, he may maintain a special action on the case; and a count 
in case may be added to the complaint in trover by amendment.— 

Execution; upon what can not be levied.—An execution can not be levied on 
shares of stock of an incorporated company, which have been pledged 
or mortgaged by the defendant in execution, as security for a debt, and 
transferred on the books of the company to the pledgee or mortgagee: 
and a purchaser at a sheriff's sale, under such levy, acquires no title to 
the shares. —/b, 204. 

Question as to power of corporation to acquire property; when and by 
whom may be raised.— Morgan & Raynor, Trustees, v. Donovan, 241. 


16. Charter of the City of Selma construed in part. (See Selma, 1.) 
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COSTS. See Fees anp Costs, 4,6—Crroiau Law, 133. 


1, Statutory estale of married woman; when may be subjected to costs of suit.— 
The statutory separate estate of a married woman, brought within the 
jurisdiction of the Chancery Court, by her institution of a suit with 
respect to it, may be subjected, on execution against it, for the costs of 
suit, after fruitless execution therefor against the next friend; and 
although she may appeal to the Supreme Court, without giving security 
for costs, such part of her statutory estate will be liable for the satisfac- 
tionof the costs here, if the appeal be decided adversely to her.—Hay- 
nie, pro ami, v. Lundie et al. 100. 

2, Same.—The execution in such a case must be satisfied out of the statu- 
tory estate within the jurisdiction of the court, and can not run against 
the mairied womun personally, or her goods, chattels, or estate gen- 
erally.—Jb, 


COURTS. 


1, City Court of Selma; duty of appellate court on reviewing finding on facts.— 
Under the statute establishing the City Court of Selma, there can be no 
presumption in favor of its findings on facts, in civil cases, tried with- 
out the intervention of a jury, when brought before this court on ap- 
peal; and if the appellate court find error of law or fact in such judg- 
ment, it must reverse and render judgment, or remand the cause, as 
seems proper in the particular case.—MeGrary v. Slaughter, 230. 

2. Commissioner’s court; no power to levy on railroads for escaped taxes.— 
(See Revenue Lav, 7.) 

3. Supreme Court of United States ; decisions of, when binding on State Su- 
preme Court.—(See United States, 2.) 


CRIMINAL LAW. 
. ACCOMPLICES. 


1. Accomplice; when conviction may be had on uncorroborated testimony of. 
Under our present statutes, a conviction for a felony can not be had on 
the uncorroborated testimony of an accomplice; but in misdemeanors, 
the jury may convict on his uncorroborated evidence, if they credit 
him.— Mose v. The State, 117. 

2. Sume.—It is for the jury to determine from the facts and circumstances 
of the case, how far the complicity of the witness in the offense affects 
his credibility in misdemeanors, and where the offense is mere malum 
prohibitum, a charge that the witness’ complicity in it detracts ‘very 
materially” from his credibility, is erroneous and properly refused.—Ib. 

3. Refusal to pass on evidence, and discharge co-defendant.—Where there was 
some evidence tending to show that a co-defendant was a participant in 
the commission of the offense, its sufficiency being a question for the 
jury—whether he was an accomplice, being one of the questions—the 
court properly refused to pronounce criminating evidence unworthy of 
belief, and order such prisoner’s discharge on the ground that there was 
not sufficient evidence to convict him.— Washington e al. v. The 
State, 355. 


AcquittaL. See 55, 
ADULTERY. 


4. Statute punishing adultery of whites with blacks, declared constitutional. 
Green v. The State, 190. 

5. An agreement between a man and woman to commit adultery does not 
constitute a conspiracy.— Miles et al. v. The State, 390. 

6. Confessions by one adulterer; when not evidence against the other.—Confes- 
sions made by one of two defendants—charged with adultery—in the 
absence of the other, are not evidence against the absent defendant. 
Gore et al. v. The State, 391. 
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CRIMINAL LAW— Continued. 
AppEaL. See Error AND APPEAL. 


7. Appeal in criminal case; when will be dismissed.—Aun appeal does not lie in 
a criminal case until after judgment on the verdict, and if prematurely 
taken, will be dismissed that the court below may proceed.—Gore et al. 
v. The State, 391. 

8. Appeal from primary court denying bail; when primary court will inter- 
fere.—Ex parte Nettles, 268. 


ARREST OF JUDGMENT. See New TRIAL. 
ASSAULT AND Battery. 


9. Homicide in resenting an assault; when murder and when manslaughter, 
Judge v. The State, 406. (See Murder, &c). 

10. Action by administrator to recover damages for an assault and battery 
upon the decedent in his life-time (See Action 1). 


ATTEMPT TO CoMMIT AN OFFENSE. 


11. Attempt to commit offense, misdemeanor; charge of, actionable. —The attempt 
to commit a felony or misdemeanor, is a misdemeanor; an attempt to 
commit larceny involves moral turpitude, and sach offense is indictable 
and punishable by fine, imprisonment, or hard labor; hence, a charge 
of such offense is actionable per se.—Berdeaux v. Davis, 611. 


Bam. See Tat Trvrie. 


12. Bail; rules governing applications for.—No general rules can be laid down 
governing every case where bail is applied for; but it is a safe practice 
to deny bail, whenever the count would sustain a capital conviction by 
the jury, if pronounced on the evidence introduced on the application 
for bail.—Ee parte Nettles, 268. 

13. Same; decision of primary tribunal denying; weight to be accorded to. 
Where the decision of the primary tribunal, denying bail, is sought to 
be reviewed, and the correctness of its decision rests on the weighing of 
evidence, the appellate court can not be unmindful of the superior ad- 
vantages which the lower court has, by observing the conduct and de- 
meanor of witnesses, in determining the weight which should be 
attached to the testimony of the different witnesses, and will not inter- 
fere, unless it is very clear that the primary court has erred. —Ib. 


Bru oF Exceptions. See Tat Tite. 
Carnal ABUSE. 

14. Meaning of the term ‘‘ubuse,” in the statute.—The term ‘‘abuse,” in the 
statute (Code of 1876, § 4306), punishing carnal knowledge, or abuse in 
attempting to have carnal knowledge of female child under ten years, 
must be limited in its meaning to injuries to the genital organs, in the 
attempt at carnal knowledge, falling short of actual penetration; it was 
not intended to mean other forcible or wrongful ill-usage, such as might 


support an indictment for an assault with intent to ravish.—Dawkins v. 
The State, 376. 


CHALLENGING Jurors. See Post, 57. 
CHARACTER. See Evipence 1n Cruinat Cases, 32, 33. 
CuHarce to Jury. See Tuat Tire. 
ConFESSIONS AND Decuarations, See 27, 35. 


ConsPIRACY. 
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15. 


16. 


17. 


18. 


1% 
20. 


c—) 


Conspiracy; agreement to commit adullery, does not constitute—A mere agree- 
ment of a man and woman to commit adultery, or fornication, is not a 
conspiracy to commit a misdemeanor.— Miles et al. v. The State, 390. 

A criminal intent must be accompanied by an act, in furtherance of it, before 
it can become the subject of an indictment.—b. 


Costs, ' 


Judgment imposing hard labor for costs; what should be specified. 
Walker v. The State, 393. 


Criinat INTENT. 


A criminal intent must be accompanied by an act, in furtherance of it, 
before it can become the subject of an indictment.— Miles et al. v. The 
State, 390. 


Dyrne Deciarations, See Post, 34, 35. 
ELECTION BY PROSECUTOR. See LorTEery. 


EvIpENCE IN Crimtnat Cases. See Wrrnesses IN CRIMINAL CasEs. 


Refusing to pass on the evidence and discharge; co-defendant.— Wash- 
ington et al. v. The State, 355. 

Duty of the ‘judge in admitting or excluding evidence.—It is the duty of the 
presiding judge, if satisfied that he has illegally admitted or excluded evi- 
dence, to correct the error during the trial by withdrawing from the 
jury evidence improperly admitted, or by admitting evidence improp- 
erly excluded, and such action of the court is not error if its final ruling 
is correct.—Snovw et al. v. The State, 372. 


. Evidence ; admissibility and relevancy of.—The testimony of a witness, 


who lived in the prisoner's family the Spring before a murder which he 
was accused of committing that Fall, as to where he kept his gun, and 
as to the hour at which certain of his children, who were witnesses, 
arose, is too remote to afford any reasonable inference as to where the 
gun was kept the night preceding and on the morning of the murder, 
or as to what time the children rose that morning; and is properly ex- 
cluded.— Fincher x. The State, 215. 


22, Evidence; relevancy of, not appearing of record; question properly excluded. 


Where the court refused to allow a witness to state why another witness, 
who was near him, did not hear a conversation detailed by the former 
witness, and its relevancy is not shown, and it does not appear that the 
other witness did not hear such conversation, this court cannot say 
that the question was not properly excluded for want of relevancy. -— 
Cummins v. The State, 387. < 


22a. Same; question asking opin‘on of wilness —The question is also objection - 


23, 


24. 


able, because it asks for a mere opinion of the witness as to matters of 
which the jury are the judges. —/b. 

Opinion of witness; general rule; exceptions.—It is a general rule that a 
witness must state facts and cannot give his opinion as to their exist- 
ence; but there are exceptions to the rule, among which is, that as to 
matters with which the witness is specially acquainted, but cannot be 
specifically described, a witness may express an opinion, which the 
jury must take in connection with the facts on which it is based.— 
Walker v. The State, 392. 

Same; when witness may give opinion; weight of testimony, for the jury.— 
Where the identity of wheat stolen with that found in possession of de- 
fendant is a material inquiry, the owner, who is shown to be a miller 
and grower of wheat for nearly thirty years, and familiar with the differ- 
ent varieties, may testify that when his wheat was cut early the grain 
had a peculiar smell, and that the wheat in question had been so cut; 
that the grain found in possession of defendant had the same odor as 
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25. 


26. 


27. 


to 
iva 


30. 


31. 


32. 


33. 





that in the hogshead from which the grain had been stolen; and may, 
therefore, give his opinion that the wheat alleged to have been stolen 
was part of the wheat originally in possession of the prosecutor. The 
weight of such testimony is for the jury to determine under all the facts 
and circumstances of the particular case.—Jb. 

Testimony of expert; physician.--A physician who has had long experience 
in the practice of his profession, and a knowledge of the symptoms of 
the malady of the deceased, is competent to testify as an expert.— 
Mitchell v. The State, 417. 

Same; what will impair, though not render such testimony inadmissible.— 
Where the physician testified that ‘the would not have come to the con- 
clusion that the symptoms of the sickness and the death of deceased 
was caused by poison by arsenic, if he had not heard that there was 
arsenic in the house”—the force of his testimony would be much in- 
paired by such acknowledgment, though it would still be admissible, 
and a the jury to decide whether it should influence their ver- 
dict.—1b. 

Confession; when not voluntary.—Where the prosecutor as a witness testi- 
fies that he met defendant after his house had been broken into (a 
chair, among other things, having been taken therefrom) and said to 
him ‘‘you had better return the chair,” and defendant replied that “he 
would,” the witness stating that he offered no inducemeut or promise 
or threats to defendant—held, that said confession of prisoner was not 
voluntary, and should have been excluded.— Lacey v. The State, 385. 

What proof necessary to justify conviction; circumstantial evidence; inference 
from suspecting another party of the deed. -—To justify conviction the evi- 
dence must exclude, to a moral certainty, every reasonable doubt of 
guilt; and where the evidence is circumstantial, the circumstances must 
be so connected and complete as to exclude, to a moral certainty, every 
hypothesis but that of guilt. If the preof comes up to this measure, 
the jury must convict independent of any inference from the proof that 
some other person has been suspected of the crime; otherwise, it is 
their duty to acquit, though there may be no proof that any other per- 
son is suspected. —Childs et als. v. The State, 349. 

Evidence that another alone committed the offense.--The defendants may 
show that another committed the offense instead of themselves, but 
such defense cannot be made out by mere unsworn declarations of such 
other, who was not a witness, to the effect that he committed the offense, 
and that the prisoners are innocent. Such evidence is mere hearsay of 
the most dangerous character.—Snow et al. v. The State, 372. 

Flight, and attempt to evade justice, proof of ; relevancy and effect of.—All 
evasions or attempts to evade justice by a person suspected or charged 
with crime, are circumstances trom which guilt may be iuferred, if con- 
nected with other criminating facts; and though not of themselves war- 
ranting « conviction, they are relevant evidence, it being the province 
of the jury to determine their weight, in view of all the facts and cir- 
cumstances of the case, under appropriate instructions from the court. 
Bowles v. The State, 335. 

Same.— Flight,tor which no proper motive can be assigned,and remaining 
unexplained, is a circumstance proper to be submitted to the jury, in 
connection with other criminating evidence against the accused; and 
where he fled after the commission of the offense, the State may intro- 
duce a requisition upon the governor of a sister State, to show how he 
was arrested, —/b. 

Bad character of deceased ; when immaterial.—Proof of the bad character 
of the deceased for turbulence and violence can not be received, when 
there was no act or conduct of the deceased, at the time of the killing, 
which can be illustrated by such bad character, or when there is no evi- 
dence tending to show that the killing wasin self-defense; and charges 
based on such bad character, in such a case, are properly refused.—/b. 

Character; presumption as to.—In the absence of all proof as to the char- 

acter of the prisoner, it is not to be taken as either good or bad; and 
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the jury can not presume that it is either the one or the other, but must 
base their verdict upon the evidence.—Little v. The State, 265. 

34. Dying declarations ; what are not.—Deceased received a cut two and a half 
inches in length, between the seventh and eighth ribs, and died six days 
afterwards. On the evening 6n which he received the wound he was 
asked what he thought of his chance of recovery, and on looking to- 
wards his attending physician was told that both he and another phy- 
sician thought the wound a very serious one. The deceased said, how- 
ever, that he hoped to recover. Held: Declaration made at this time, 
as to the rencountre, in which the wound was received, are not admissi- 
ble as dying declarations.—Ex parte Nettles, 268. 

35. Same; =. of.—Deceased was cut, about six o’clock in the 
evening, with a knife, in the lower portion of the left side, below 
the ribs, so that about an inch and a half of his intestines protruded, 
and died on the evening of the next day. Shortly after the wound was 
received, a physician dressed it, without expressing any opinion as to 
its character, and about this time deceased stated to persons in his room 
that ‘the was going to die;” that ‘‘he would die in fifteen minutes.” One 
of these persons tried to cheer him up, but it seemed to have no effect; 
and another witness afterwards told deceased he would get well, but de- 
ceased ‘‘insisted all the time he would dia” He made statements about 
the cutting and as to who did it, shortly after the wound was dressed, 
to the persons then present, and after expressing this opinion of his 
condition. Held: The declarations were rightly admitted as dying 
declarations.—Fuire v. The State, 74. 

35a. Same; province of jury as to.—To justify the admission of dying declara- 
tions, they must be made under a conviction of impending death, and 
must be confined to facts and circumstances immediately connected 
with the mortal injury. The court alone determines their admissibility; 
their credibility and sufficiency being matters for the jury.—Ib. 

35b. Malice or motive; how proved.—Previous malice or motive to take the life 
of deceased, may in general be proved against one charged with the 7 
murder; but it must be proved as a fact, and not as hearsay. It is not 
permissible to show that deceased, prior to the killing, had a conversa- 
tion with a witness about a particular robbery, during which he spoke 
of the prisoner.—TJb. 

Proof of quilt beyond reasonable doubt; proof that offense is not barred by 
lapse of time.—To justify a conviction in a criminal case, the jury must 
not only be satisfied, beyond a reasonable doubt, that the defendant is 
guilty, but, also, that the offense charged was not committed before the 
period which the statute fixes as a bar to its prosecution.—Gore et al. v. 
The State, 391. 

37. Murder; what competent evidence on trial for.—The fact that a neice of 

, the deceased made a charge that the prisoner had insulted her, and that 

this was known to both parties, is competent on the trial of the prisoner 
for murder; but is not permissible to prove asa fact that such insult 
was given.— Ex parte Nettles, 268. ‘ 

38. Larceny by finding; proof of intent to steal.—Guilt must be proved by evi- 
dence showing that the intent to steal accompanied the act of taking, 
and that the conduct of the accused showed a larcenous character from 
the beginning, and that, at the time of the finding, he knew, or had then 
the means of knowing, from marks about the property, or otherwise, 
who was the owner.—-(riggs v. The State, 425. 

39. Same; feloneous intent must co-exist with the finding; question for the 
jury,—Ib. 426. 

40 ar eg by one adulterer, when not evidence against the other. —(See 

Adultery.) 

41. Charge o evidence; when properly refused.— Fincher v. The State, 215. 

42. Evidence of absence or suspicion of other guilty agent; when charge on, 
is proper.—Childs et als. v. The State, 349. 

43. Indictment against two defendants; variance. (See Jeopardy.) 


47) 
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Freres or Sonicrror. See Lorrery. 
ForNIcATION. 
44. Agreement to commit; not a conspiracy.—(See ante, 15.) 
Harp Lasor ror tHE County. See Verpict, JupGment, &c., post, 133. 
Homiciwk. See Murver, Xc. 


INDICTMENT. 


45. A criminal intent must be accompanied by an act, in furtherance of it, 
before it can become the subject of an indictment.— Miles el al. v. The 
State, 390. 

Indictment; what does not viliate—An indictment is not vitiated because 
the character & is used instead of the word and.—Pickens v. The 
State, 364. . 

47. Grand jury; what will not invalidate findings of.—The findings of a grand 
jury are not invalidated, because the record of its organization does rot 
show that it was ascertained whether any of the grand jurors had, dur- 
ing the preceding twelve months, served as grand or petit jurors.— 
Moses v. The State, 117. 

48. Service of copy of indictment and list of jurors; presumption.—In the ab- 
sence of any objection in the court below, or any thing in its records 
showing the contrary, it will be presumed that a copy or the indict- 
ment and list of jurors were duly served upon the prisoner before trial, 
as required by law.— Mitchell v. The State, 417. 

49. Indictment against two defendants; variance; jeopardy.—(See Jeopardy.) 

0. Indictment for larceny; when imperfect.—A count, in an indictment for 
larceny, which charges that the defendant ‘feloniously took and 
carried a bale of lint cotton,” omitting the word “away,” is bad.— Roun- 
tree et als. v. The Stute, 381. 

51. Ownership; when property laid in railroad company.—If cotton is delivered 
to a railroad company for transportation, such company is thereby ves- 
ted with special property in it, aud, in an indictment for its larceny, it 
would be sufficient to lay the property in such company. —Ib. 

52. Description of an animal stolen.—It is no objection where the animal 
stolen wasa “pig,” that it should be alleged in the indictment asa 
“hog .”— Washington et ul. v. The State, 355. 

53. Nol. pros. to one of several counts of indictment; when not error.—Where an 
indictment contains two counts the court may allow the solicitor, 
though demurrer is interposed by defendant, to enter a nol. pros. to one 
of said counts, and not pass upon the demurrer—re-affirming Wooster 
v. The State, 55 Ala. 217.—Lacey v. The State, 385. 


for) 


46. 


INTEMPERATE Persons. See Reramine Sprrrrvous Liquors, post, 110. 


JEOPARDY. 


54. Indictment against two defendants; variance; jeopardy.—If an indictment 
charges that two defendants committed one and the same offense, at the 
same time, they can not be convicted on proof showing that each com- 
mitted the offense charged, at different times. And when this is devel- 
oped by evidence on the trial, each defendant has been placed in legal 
jeopardy on the charge laid in the indictment, and is entitled to a ver- 
dict of acquittal of that offense.—Mc(ehee v. The State, 360. 


JUROR AND JURY. 


55. Grand jury; what will not invalidate findings of.--The findings of a grand 
jury are not invalidated because the record of its organization does not 
show that it was ascertained whether any of the grand jurors had, during 
the preceding twelve months, served as grand or petit jurors.--Moses v. 

The State, 117. 
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56. Service of copy of indictment and list of jurors; presumplion.—In the ab- 
sence of any objection in the court below, or anything in its records 
showing the contrary, it will be presumed that a copy of the indictment 
and list of jurors were duly served upon the prisoner before trial, as 
required by law.-—Mitchell v. The State, 417. 

57. Challenge of petit juror for cause; whut not ground.—That a juror is first 
cousin to the prosecuting attorney is no ground of challenge for cause.— 
Washington et al. v. The State, 355. 

58. Oath to petit jury; what sufficient recital; presumplion.—A recital in the 
judgment entry that the ‘jury being duly sworn according to law, the 
issue well and truly to try, and a true deliverance make, say upon their 
oaths,” &c., is sufficient. The presumption is that the correct oath was 
administered, when it appears that the jury was sworn, unless it also 
appears that a substantially different or defective oath was adminis- 
tered (sustaining Walker's case, 4¥ Ala. 370; McCaller’s case, Ib. 40; 
Crist’s case, 21 Ala. 149, 150; Blair’s case, 52 Ala. 344; DeBardelaben’s 
ewe, 50 Ala, 180; Moore’s case, 52 Ala. 424; Bush’s case, Ib. 13; Mc- 
Neill’s case, 47 Ala. 503; Edward’s case, 49 Ala. 334; Atkins’ case, in 
MS.; McGuire's case, 37 Ala. 161; and overruling Johnson’s case, 47 
Ala. 31 and 62; Smith’s case, Ib. 545; same, 53 Ala. 486; and Murphy's 
case, 54 Ala. 178.)—Mitcheli v. The State, 417. 

59. Same; sufficient recital of.—A recital in the judgment entry, that thereupon 
came, &c., ‘who, being duly elected, tried, and sworn, well and truly 
to try the issue joined between the State of Alabama and the prisoner 
at the bar, on their oaths say, ” &c., held insufficient and a reversal 
entered; but upon further consideration by the court the sufficiency of 
such recital is sustained upon the authority of former decisions. — Pick- 
ensv. The State, 364. 

69. Swearing of jury; failure of record to show.—Where the record fails to 
show that the jury were sworn, a jugdment of conviction will be 
reversed. — Lacey v: The State, 385. 

61. Eramination of witness by jury; discretion of court —Where the jury, after 
retirement, disagree as to the testimony of a witness, it is within the 
sound discretion of the court to allow them to return and examine the 
witness in the presence of the court, as to what he had previously testi- 
fied, and the exercise of this discretion will not be reviewed on ap- 
peal. — Powell v. The State, 362. - 

62. Complicity of witness as affecting his credibility; determined by the 
jury.— Moses v. The State, 117. 

63. Province of the jury as to circumstantial evidence.— Childs et als. v. The 
State, 349.) 

64. Province of the jury as to dying declarations.—Fuire v. The State, 74. 


LARCENY. 


65. Larceny of money paid by mistake; what necessary to constitute.—Where A. 
owed B, two dollars, and, in paying him, made a mistake and gave him 
aone dollar bill, and aten dollar bill, thinking the latter was a one 
dollar bill, and B. appropriated the money so overpaid, after discover- 
ing the mistake made by A.,—held, to constitute larceny in B., he must 
have known, at the very time he received the money, that he was re- 
ceiving more than was intended for him, and must then have intended 
to convert the same to his own use—this would be a fraud amounting 
to larceny.— Bailey v. The State, 414. 

65a Same; what amounts to only a civil tort.—If the testimony fails to show the 
intent to convert the money at the time of overpayment, beyond a 
reasonable doubt, then he is guilty only of a civil tort—trover and con- 
version. —Ib. 

66, Larceny by finding; what constitutes:—Where one was charged with the 
larceny of a sack of coffee picked up or found by him in a public road— 
held, that if the defendant feloniously took and carried away the sack of 

coffee from the public road, knowing when he took it, or having imme~ 
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Fees or Sonicrror. See Lorrery. 
FORNICATION. 
44, Agreement to commit; not a conspiracy. —(See ante, 15.) 
Harp LazBor For THE County. See Verpict, JUpGMENT, &c., post, 133. 
Homiciwr. See Murver, Xc. 
INDICTMENT. 


45. A criminal intent must be accompanied by an act, in furtherance of it, 
before it can become the subject of an indictment.—Miles ef al. v. The 
State, 399. 

46. Indictment; what does not viliate—An indictment is not vitiated because 
the character & is used instead of the word and.—Pickens v. The 
State, 364. . 

47. Grand jury; what will not invalidate findings of.—The findings of a grand 
jury are not invalidated, because the record of its organization does not 
show that it was ascertained whether any of the grand jurors had, dur- 
ing the preceding twelve months, served as grand or petit jurors.— 
Moses v. The State, 117. 

Service of copy of indictment and list of jurors; presumption.—In the ab- 
sence of any objection in the court below, or any thing in its records 
showing the contrary, it will be presumed that a copy or the indict- 
ment and list of jurors were duly served upon the prisoner before trial, 
as required by law.— Mitchell v, The State, 417. 

49. Indictment against two defendants; variance; jeopardy.—(See Jeopardy.) 

50. Indictment for larceny; when imperfect.—A count, in an indictment for 
larceny, which charges that the defendant ‘feloniously took and 
carried a bale of lint cotton,” omitting the word ‘‘away,” is bad.— Roun- 
tree et als. v. The Stute, 381. 

51. Ownership; when property laid in railroad company.—If cotton is delivered 
to a railroad company for transportation, such company is thereby ves- 
ted with special property in it, aud, in an indictment for its larceny, it 
would be sufficient to lay the property in such company. —Jb. 

52. Description of an animal stolen.—It is no objection where the animal 
stolen wasa “pig,” that it should be alleged in the indictment asa 
‘hog .”"— Washington et ul. v. The State, 355. 

53. Nol. pros. to one of several counts of indictment; when not error.—Where an 
indictment contains two counts the court may allow the solicitor, 
though demurrer is interposed by defendant, to enter a nol. pros. to one 
of said counts, and not pass upon the demurrer—re-affirming Wooster 
v. The State, 55 Ala. 217.—Lacey v. The State, 385. 


48 


INTEMPERATE Persons. See Rerarrne Sprrrrvous Liquors, post, 110. 


JEOPARDY. 


54. Indictment against two defendants; variance; jeopardy.—If an indictment 
charges that two defendants committed one and the same offense, at the 
same time, they can not be convicted on proof showing that each com- 
mitted the offense charged, at different times. And when this is devel- 
oped by evidence on the trial, each defendant has been placed in legal 
jeopardy on the charge laid in the indictment, and is entitled to a ver- 
dict of acquittal of that offense.— McGehee v. The State, 360. 


JUROR AND JURY. 


55. Grand jury; what will not invalidate findings of.--The findings of a grand 
jury are not invalidated because the record of its organization does not 
show that it was ascertained whether any of the grand jurors had, during 
the preceding twelve months, served as grand or petit jurors.--Moses v. 
The State, 117. 
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56. Service of copy of indictment and list of jurors; presumption.—In the ab- 
sence of any objection in the court below, or anything in its records 
showing the contrary, it will be presumed that a copy of the indictment 
and list of jurors were duly served upon the prisoner before trial, as 
required by law.-—Mitchell v. The State, 417. 

57. Challenge of petit juror for cause; whut not ground.—That a juror is first 
cousin to the prosecuting attorney is no ground of challenge for cause.— 
Washington et al. v. The State, 355. 

58. Oath to petit jury; what sufficient recital; presumpltion.—A recital in the 
judgment entry that the ‘jury being duly sworn according to law, the 
issue well and truly to try, and a true deliverance make, say upon their 
oaths,” &c., is sufficient. The presumption is that the correct oath was 
administered, when it appears that the jury was sworn, unless it also 
appears that a substantially different or defective oath was adminis- 
tered (sustaining Walker’s case, 49 Ala. 370; McCaller’s case, Ib. 40; 
Crist’s case, 21 Ala. 149, 150; Blair’s case, 52 Ala. 344; DeBardelaben’s 
ewe, 50 Ala, 180; Moore’s case, 52 Ala. 424; Bush’s case, Ib. 13; Mc- 
Neill’s case, 47 Ala. 503; Edward’s case, 49 Ala. 334; Atkins’ case, in 
MS.; McGuire's case, 37 Ala. 161; and overruling Johnson’s case, 47 
Ala. 31 and 62; Smith’s case, Ib. 545; same, 53 Ala. 486; and Murphy’s 
case, 54 Ala. 178.) —Mitcheli v. The State, 417. 

59. Same; sufficient recital of.—A recital in the judgment entry, that thereupon 
came, &e., ‘‘who, being duly elected, tried, and sworn, well and truly 
to try the issue joined between the State of Alabama and the prisoner 
at the bar, on their oaths say, ” &c., held insufficient and a reversal 
entered; but upon further consideration by the court the sufficiency of 
such recital is sustained upon the authority of former decisions. — Pick- 
ens v. The State, 364. 

69. Swearing of jury; failure of record to show.—Where the record fails to 
show that the jury were sworn, a jugdment of conviction will be 
reversed.— Lacey v: The State, 385. 

61. Exvamination of witness by jury; discretion of court —Where the jury, after 
retirement, disagree as to the testimony of a witness, it is within the 
sound discretion of the court to allow them to return and examine the 
witness in the presence of the court, as to what he had previously testi- 
fied, and the exercise of this discretion will not be reviewed on ap- 
peal.— Powell v. The State, 362. + 

62. Complicity of witness as affecting his credibility; determined by the 
jury.— Moses v. The State, 117. 

63. Province of the jury as to circumstantial evidence.—Childs et als. v. The 
State, 349.) 

64. Province of the jury as to dying declarations.—Fuire v. The State, 74. 


LARCENY. 


65. Larceny of money paid by mistake; what necessary to constitute. —Where A. 
owed B., two dollars, and, in paying him, made a mistake and gave him 
aone dollar bill, and aten dollar bill, thinking the-latter was a one 
dollar bill, and B. appropriated the money so overpaid, after discover- 
ing the mistake made by A.,—held, to constitute larceny in B., he must 
have known, at the very time he received the money, that he was re- 
ceiving more than was intended for him, and must then have intended 
to convert the same to his own use—this would be a fraud amounting 
to larceny.— Bailey v. The State, 414. 

65a Same; what amounts to only a civil tort.—If the testimony fails to show the 
intent to convert the money at the time of overpayment, beyond a 
reasonable doubt, then he is guilty only of a civil tort—trover and con- 
version. —Ib. 

66, Larceny by finding; what constitutes.—Where one was charged with the 
larceny of a sack of coffee picked up or found by him in a public road— 
held, that if the defendant feloniously took and carried away the sack of 
coffee from the public road, knowing when he took it, or having imme- 
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diate means of ascertaining or finding out, who the owner was, he ig 
guilty of larceny.—Griggs v. The State, 425, 


67. Same.—The finder of an article lost on a highway has a right to it against 


everybody except the true owner, and may take and carry it away, and 
a subsequent appropriation of it by him is not larceny, though he may 
then know the owner; but it he takes it, even from a highway, animo 
furandi, with the intent ta steal it at the time of the taking, he is guilty 
of larceny.— Jb. 


68. Same; procs of intent to steal.—Guilt must be proved by evidence showing 


that the intent to steal accompanied the act of taking, and that the con- 
duct of the accused showed a larcenous character trom the beginning, 
and that, at the time of the finding, he knew, or had then the means of 
knowing, from marks about the property, or otherwise, who was the 
owner. —[b. 


69. Same; finding in a highway distinguished from finding under other circum- 


stunces.—A distinction is made between cases of finding an article 
dropped in a highway, or other place in which it is manifestly lost, and 
a place in which it is unintentionally left or dropped by the owner— 
for, if there be no such evidence indicating to the finder, at the time 
of the taking of the chattel, to whom it belonged—if he did not 
otherwise know it—the law presumes the taking was innocent and law- 
ful.—Ib, 


70. Same; duty of finder.—If the finder of lost goods knows the owner, or, 


from the facts and circumstances attending the finding, or, from his 
previous acquaintance with the goods, or from marks or other indicia on 
them, he has the immediate means of ascertaining the owner, it is his 
duty, legal and moral, to restore them to the rightful owner, and not to 
appropriate them absolutely to his own use, for if he does so appro- 
priate them he is guilty of larceny.—/b. 


71. Place of finding; material to what extent.—The place of finding is material 


only in determining whether the goods are lost, or mislaid. or left by mis- 
take of the owner under circumstances which would enable him to re- 
turn for them.-—Jb. 426. 


72. Felonious intent must co-exist with the finding; question for the jury.—If, at 


the time of the finding, the felonious intent does not exist, though 
there may be a subsequent concealment of the goods, or a denial of all 
knowledge of them and a fraudulent appropriation of them, it is not 
larceny. Whether the criminal intent co-existed with the finding is a 
question for the jury, to be ascertamed by a careful examination of the 
facts and circumstances attending and immediately following the find- 
ing. —Ib. 


73. Larceny committed in any place; character of taking; when not changed. 


Larceny may be committed in any place, public or private, ina high- 
way, or in the dwelling of the owner; and the approved definition of 
larceny as given by Mr. East (2 East, P. C. 553), is applicable as well to 
goods lost as to any other, and the place where the goods are found is 
immaterial, because such definition extends to the taking and carrying 
away of gdods ‘‘from any place.” The owner is not, by the loss at any 
place, divested of the right of property, which right draws to it con- 
structively the right of possession.—/b, 


74. Trespass as an ingredient; distinction between taking by finding and by tres- 


pass.—The finder of lost goods does not commit a trespass in taking 
possession of them; there is no violation of the owner’s right of prop- 
erty nor invasion of his possession. Larceny generally includes a tres- 
pass, but every trespass is not larceny, and whether it amounts to lar- 
ceny depends upon the intent at the time, or on the subsequent conver- 
sion. If possession is obtained by a trespass it is not material whether 
the animo furandi then existed or was subsequently formed, while if 
possession be obtained by finding, the intention to steal must exist at 
the time of the finding. —/b. 


75. Charges; when properly refused—proof sufficient to convict.— Where the de- 


fendant asked charges founded on the ides that to make the defendant 
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76. 


77. 


78. 


79. 


81. 


82. 


83. 


84. 


86. 


87. 


guilty of larceny “the must, at the time of taking the sack of coffee, 
have known who the owner was; or, there must have been marks upon 
it, by which he could then be known,”—held, that such charges state the 
principle—in the second condition—too narrowly, and are, therefore, 

roperly refused The defendant may be found guilty—other things 
Going sufficiently proved—if he has’the present means of knowing who 
the owner is, or if, when he takes the goods into his hands, he sees 
about them any marks, or otherwise learns any facts, by which he 
knows who the owner is.—Jb. 425. 

Same; what erroneous.—A charge to the jury that if they believe that 
‘*a bale of cotton was dropped from the cars of the M. & E. R. R., 
and that defendants took and carried away said bale of cotton with in- 
tent to convert it to their own use, and not with the intent of returning 
it to the true owner, they are guilty of larceny,” is erroneous, because 
it ignores the question of felonious intent, without which there can be 
no larceny.— Rountree v. 7 he State, 381. 

Circumstances tending to show the owner of goods found.—Where a bale of 
cotton had been compressed for shipment, and was found on a railroad 
track, where there was no crossing—this, unexplained, would tend to 
show that it must have fallen from the train, and that the finder could 
easily ascertain who had the special property in it.—Jb. 

Circumstances constituting larceny distinguished from trespass; felonious in- 
tent. —It is not every wrongful taking and carrying away, or conversion, 
that constitutes larceny. Unless the circumstances which surround or 
attend the act, convince the jury that the intent was felonious, then the 
act is but a civil wrong. Secrecy in acquiring the goods, attempts at 
concealment, false denial of possession, are among the evidences which 
distinguish larceny from trespass.—TIb. 

Taking goods mislaid or left by mistake; when larceny.—The taker of goods 
mislaid or left by mistake, is guilty of larceny by an appropriation or 
conversion of them to his own use, whether the intent to steal was 
formed at the time of, or subsequent to the taking.—Griggs v. The 
State, 426. 


. Indictment; when imperfect.—A count, in an indictment for larceny, which 


charges that the defendant ‘‘feloniously took and carried a bale of lint 
cotton,” omitting the word ‘‘away,” is bad.—Rountree et al. v. The 
State, 381. 

Ownership; when property laid in railroad company.—If cotton is delivered 
to a railroad company for transportation, such company is thereby 
vested with special property in it, and, in an indictment for its larceny, 
it would be sufficient to lay the property in such company.—1b. 

Opinion of witness as to article stolen; expert, Walker v. The State, 393. 

Description of animal stolen.—It is no objection where the animal stolen 
was a “pig,” that it should be alleged in the indictment as a “hog.” 
Washington et al. v. The State, 355. 

Indictment for robbery; when will support conviction for larceny. (See 
Robbery). 


. Punishment for petit larceny; when not error for court to fie the measure of. 


Under section 4361 of the Code of 1876, providing for the punishment 
of petit larceny, it is not error for the court to fix the measure of pun- 
ishment by imprisonment in jail, when the jury return a verdict of 
guilty of petit larceny; the discretion of the jury provided for in said 
section relates to the matter of superadding a money fine.—Lacey v. 
The State, 385. 

Slanderous charge of larceny (See Slander, 1.) 


Lru1raTIon OF PROSECUTION. 


Proof of quilt beyond reasonable doubt ; proof that offense is not barred by 
lapse of time.—To justify a conviction in a criminal case, the jury must 
not only be satisfied beyond a reasonable doubt, that the defendant is 
guilty, but, also, that the offense charged was not committed before the 
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riod which the statute fixes as a bar to its prosecution.——Gore et al. v, 
The State, 391. 


Lorrery. 


88. Solicitur’s fee for conviction for selling lottery ticket ; what law qoverns.—On 


indictment under § 4445 of the Code, in the torm prescribed ‘ for set- 
ting up or being concerned in a lottery,” &c., a conviction may be had 
for the illegal sale of a lottery ticket on behalf of the manager, and the 
solicitor’s fee may be taxed under that section; but where departing 
from the Code form, the indictment, or count remaining after a nolle 
pros., pursues the language of a subsequent statute (now § 4446 of Code) 
making it a specific offense ‘to act for, or represent any other person in 
disposing of” a lottery ticket, it is an election to proceed under the lat- 
ter statute, and on conviction, the solicitor’s fee must be taxed under it, 
though both offenses are punished alike.—Ex parte Tompkins, 71. 


MANACLING Prisoner. See Tria, Post, 117. 
MarriaGe. See MIsceEGENATION. 


MISCEGENATION, 


89, Marriage and adultery between the races ; constitutional law; § 4189 of Code, 


validity of.—-Section 4189 of the Code, which makes it an offense for a 
white person and negro to intermarry, and inflicts upon persons of the 
different races living together in adultery, equal, though severer pun- 
ishment than where that offense is committed by persons of the same 
race,—-is a valid law of this State, and not violative of the Constitution 
or laws of the United States. (Overruling Burns v. The State, 48 Ala, 
195).—Green v. T he Slate, 190. 


90. Marriage; power of State over.—Marriage is not a mere contract, but a 


social or domestic institution, upon which are founded all society and 
order, to be regulated and controlled by the sovereign power for the 
good of the State; and the several States of the Union, in the adoption 
of the recent amendments to the constitution of the United States, de- 
signed to secure to citizens rights of a civil or political nature only, did 
not part with their hitherto unquestioned power of regulating, within 
their own borders, matters of purely social and domestic concern. —/b. 


MispeMEaNnor. See Attempt, &c.—Consprracy—PENAL STATUTE. 


MurpDER—MANSLAUGHTER—SELF-DEFENSE. 


91. Section of the Code defining murder; erroneous charge.—The section of the 


Code (R. C. § 3653; Code of 1876, § 4295), defining or enumerating in- 
stances of murder in Alabama, covers the whole field of murder, and 
clearly asserts that the crime, when attended with any of the enumera- 
ted circumstances, falls within the first degree, and every murder not 
attended with some of these enumerated circumstances, falls within the 
second degree. Hence a charge stating that, ‘* These are only instances 
of murder in the first degree, and the crime is not limited toa killing 
under these enumerated circumstances,” is erroneous.—Judge v. The 
State, 406, 


92. Same; common-law murder not changed under our statute.—While our stat- 


utes have classified murder, they have, in no instance, reduced a com- 
mon-law murder to a lesser offense; and every murder at common law is 
stiil murder under our statute.— Hr parte Nettles, 268. 


93. Sume; what constitutes.—Where a party enters into a contest dangerously 


94. Erroneous charge, ignoring essential elements of murder.—A charge assert- 





armed, and fights under an undue advantage, though mutual blows 
pass, it is not manslaughter, but murder, if he slays his adversary pur- 
suant to a previously formed design, either special or general, to use 
his weapon in a case of emergency-—Ib. 
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ing that, ‘‘ When an assault is made, and resistance or a striking back 
is justified, yet, even here, when the striking back or resistance is made 
with a deadly weapon, and the weapon used ina very cruel manner, 
not justified by the nature and danger of the assault, the offense amounts 
to murder,” is erroneous, because it ignores the nature of the assault re- 
sisted, the reasonable probability of escape by retreat, the heat of blood 
likely to be engendered by an assault, the question of cooling time, and 
the inquiry of a ‘formed design,” without which there can be no mur- 
der under the facts postulated in such charge.—-Judge v. The State, 406. 

95, Homicide in resenting an assault; when munslaughter ; when murder.—A 
homicide committed in undue resentment of an unlawful assault or 
battery, if done in the heat of blood caused thereby, before cooling 
time, and without previously formed design, is but manslaughter; yet if 
one who is assaulted, under cover of such assault as a pretext, pursuant 
toa “formed design,” and not in reasonable defense of himself from 
grievous bodily harm, nor while dethroned of his reason by passion en- 
gendered by such assault, slay bis opponent with a deadly weapon, it is 
murder. — 1b. 

96. Same; murder; self-defense; manslaughter.—Death by excessive resistance 
of an assault, eveu when cruel, is not always murder. If inflicted pur- 
suant to a formed design, if there be other satisfactory evidence of pre- 
meditation, then it is murder. On the other hand, it the resistance be 
not greatly disproportioned to the assault, and death ensue by misad- 
venture, this is self-defense. If the resistance be excessive, and the fatal 
blow be inflicted in the heat of blood, although with a deadly weapon, 
and there be no evidence of previous malice, formed design, or of such 
deliberation as to show that reason held sway, it is manslaughter.—Ib. 

97. Cases cited by Mr. Bishop, held not to sustain his theory.—The court refers 
to the adjudged cases cited by Mr. Bishop (Craton’s case, 6 Ire. 164; 
Curry’s case, 1 Jones’ Law, 280; Scott’s case, 4 Ire. 409; Hayward’s 
case, 6 Carr. & P. 157; Shaw’s case, Ib. 372; Thomas’ case, 7 Ib. 817; 
King’s case, 2 Va. Cas. 78; Lynch’s case, 5 Carr. & P. 324), in support 
of the principle which constitutes the charge in consideration, and does 
not think they sustain the principle announced by Mr. bishop, in sup- 
port ot which they are cited—such principle postulating too little as a 
guide for a jury—the court holding, that while murder may be commit- 
ted under the circumstances laid down by Mr. Bishop, and contained 
in the said charge, yet such killing is not necessarily murder.—b. 

98. Homicide reduced to manslaughter; murder; questions for jury; words will 
not extenuate homicide.-—It is the frailty of human passion, suddenly ex- 
cited by sufficient provocation to an unpremeditated act of violence, 
which tones homicide down to manslaughter; while calculation, delib- 
eration, formed design, contrivance, brutality, are characteristics of 
murder; and these are always questions for the jury, under appropriate 
instructions. Mere words, no matter how insulting, never reduce a 
homicide to manslaughter. —b. 

99. Same; principle laid down in Field’s case. —An affray may occur, or sudden 
provocation be given, which, if acted on in the heat of passion pro- 
duced thereby, might mitigate homicide to manslaughter; yet if the 
provocation, though sudden, be not of that character which would, in 
the mind of a just and reasonable man, stir resentment to violence, en- 
dangering life, or if ‘‘cooling time” had intervened, the killing would 
be murder. Such homicide may also be attended with evidence of ex- 
press malice—as preparation for the killing, the weapon employed, Xc. 
(Approving Field’s case, 52 Ala. 348.) —Jb. 407. 

100. Matters to be observed in charging the jury.—In charging a jury, respect 
should be had to the evidence; and instruction should be given on every 
uypothesis of fact, which the testimony may tend to support. The 
court remarks, that ‘‘we are pleased to observe, that in this case the 
old, sound, and munch disregarded doctrine, that ‘no man stands ex- 
cused for taking human life, if, with safety to his own person, he could 
have avoided or retired from the combat,’ has been yiven in charge, 
and must have been acted on by the jury.”—Ib. 
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101. 


102. 


103. 


104. 
105. 


106. 


107. 


108. 


109. 


110. 





Negligence of wounded mun or nurses; when immaterial.—Where death is 
caused by a dangerous wound, the person inflicting it is responsible for 
the consequences, though the deceased might have recovered with the 
exercise of more prudence and with better nurses; and a charge is 
properly refused which instructs the jury, without regard to the charac- 
ter of the wound, that the prisoner can not be convicted of murder, 
although the wound was inflicted with malice aforethought, pursuant 
to a formed design to kill,.vc., if the wounded person died from the 
gross carelessness of himself or nurses.— Bowles v. The State, 355. 

Murder ; what competent evidence on trial for—The fact that a neice of 
the deceased made a charge that the prisoner had insulted her, and that 
this was known to both parties, is competent on the trial of the prisoner 
for murder; but is not permissible to prove as a fact such insult was 
given.—Ex parte Netiles, 268. 

Questions not noticed in detail ; affirmed on authorities.—The questions pre- 
sented in argument are not considered in detail. The judgment of con- 
viction is affirmed and reference made to Ex parte Winston, 52 Ala, 419; 
Floyd v. The State, December Term, 1876; Craton’s case, 6 Ire. 164; 
Boots Coleman v. The State, present term.— Young et al. v. The State, 
379. 

Malice; how proved.—Fuire v. The State, 74. (See Evidence, 35b.) 

Dying declarations.—(See Evidence, 34-35a.) 


New Tria. 


Case in fieri ; when arrest of judgment, and new trial awarded.—Where a 
trial is had, and a verdict of guilty rendered, but no judgment pro- 
nounced, the case is still in fieri, and under the control of the court; and 
where erroneous rulings, prejudicial to the defendants, appear from bill 
of exceptions duly filed, the court below should, at the next term, award 
a new trial.—Gore et al. v. The State, 391. 


Necro. See MisceGenaTIon. 
Noite Prosequi. See Trrau anp rs Incspents, 119, 120. 
~ Oatra. See Juror anp Jupy, ante, 58, 59. 


Pena Stature. 


Penal statute; no conviction for violating policy of.—Penal laws are not, by 
construction, made to embrace cases not plainly within their meaning. 
One can net be convicted for doing an act which contravenes the mere 
policy of a penal statute.— Young v. The State, 358. 


PuNISHMENT. See Verpict, &c., post, 134. 
Rape. See Carnat ABUSE. 


RETAILING Spreirvous Liquors. 


Statute on retailing not repealed by revenue law.—Section 3618 of the Revised 
Code, prohibiting the retailing of spirituous liquors without license, is 
not repealed by the Revenue A. of 1868, punishing ‘‘engaging in, or 
carrying on, the business of retailing” without license.—Sanders v. The 
Stale, 371, 

Retailing without license, one act sufficient; not so with “enguging in business,” 
&c.—Under an indictment for retailing without license, a single act of 
unlawful retailing will sustain a conviction, while the “engaging in or 
carrying on the business of retailing,” is a different offense, and requires 
more evidence.—(See Martin’s case, present term. )—Jb. 

Selling liquor to intemperate person; what not within the statule.—Where the 
defendant received a dollar from one B., whom he knew to be a person 
of intemperate habits, and under B.’s promise that he (defendant) was 

to have any surplus of the money, went and purchased of a liquor 
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111. 


112. 


113. 


114. 


115. 


116. 


117. 


118. 


dealer a bottle of whiskey and delivered it to B.—Held, that this was 
neither a selling nor giving of liquor to B. by defendant, and was not 
within the terms or contemplation of the statute.—Code of 1876, 
§ 4205.— Young v. The State, 358. 


ReEvENvE Law; VIOLATIONS OF. 


Revenue law; subdivision 15 of § 494 of Code, construed.—Subdivision 15 
of § 494 of the Code of 1876, defining certain occupations for the car- 
rying on of wnich license is required, which reads as follows: ‘For 
dealers in pistols, bowie knives and dirk knives, whether the principal 
stock in trade or not, fifty dollars,” when construed in connection with 
that section, was manifestly intended to impose a tax on each dealer in 
pistols, or in bowie knives, or in dirk knives, and not merely on a 
dealer in all of these articles.—Porter & Go. v. The State, 66. 

Same; want of license; on whom lies burden of proving.—In a prosecution 
under this law, the State having proved the carrying on of a business 
which was unlawful without a license, it devolves on the defendants to 
show that they had taken out such license; and on their failure to do 
so, conviction is proper, though there is no affirmative proof on the 
part of the State that defendants had no license.—Jb. 

Statute on retailing not repealed by revenue law.—Section 3618 of the Re- 
vised Code, prohibiting the retailing of spirituous liquors without 
license, is not repealed by the Revenue Act of 1868, punishing ‘‘en- 
gaging in, or carrying on, the business of retailing without license.— 
Sanders v. The State, 371. 

Retailing without license, one act sufficient; not so with “engaging in business,” 
&c.—Under an indictment for retailing without license, a single act of 
unlawful retailing will sustain a conviction, while the ‘‘engaging in or 
carrying on the business of retailing,” is a different offense, and requires 
more evidence (See Martin’s case, present term.)—Jb. 


RossBeEry. 


Robbery; indictment for; when will ‘support conviction for larceny.—There 
may be a conviction for grand larceny, on an indictment for robbery, 
if the felonious taking of goods of sufficient value be shown, unaccom- 
panied by the aggravating circumstances necessary to constitute rob- 
bery.—Allen v. The State, 98. 


SetF-Derense. See Munper, &c. 


TRIAL AND ITs INCIDENTS. 


- Presence of prisoner during trial; sufficient showing in judgment entry.— 


When the record discloses that the trial, verdict, imposing sentence, 
and rendition of judgment, was a continuous transaction, at all parts of 
which the defendants were personally present, and it is expressly stated 
that on the return of verdict of guilty, the defendants were in court and 
were each asked if he had anything to say why the sentence of the law 
should not be pronounced, &c., it sufficiently appears that the prisoners 
were personally present during all the stages of the trial, and also 
when sentence was passed and when judgment was rendered.—Snow et 
al. v. The State, 372. 

Shackling prisoner on trial; rule as to.—It requires an extreme case to 
justify shackles or manacles on a prisoner undergoing trial; but 
whether or not this is necessary, must be left to the enlightened and 
conscientious discretion of the lower court, in view of all the circum- 
stances of the particular case; and the exercise of that discretion can 
not be reviewed on appeal.—(BrickeE.L, C, J., dissenting on this point. )— 
Fuire v. The State, 74. 

Indictment against two defendants; variance; jeopardy.—If an indictment 
charges that two defendants committed one and the same offense, at the 


(48) 
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119. 


120. 


121. 


122. 


123. 


124, 


128. 


same time, they can not be convicted on proof showing that each com- 
mitted the offense charged, at different times. An when this is devel- 
oped by evidence on the trial, each defendant has been placed in legal 
jeopardy on the charge laid in the indictment, and is entitled to a ver- 
dict of acquittal of that offense.— McGehee v. The State, 360. 

Nolle prosequi; when not authorized; reversal.—The provisions of section 
4187 of the Code of 1876, do not, in such cases, authorize a nol. pros, 
as to one of the defendants, so that the case may proceed against the 
other. Ifa nol. pros. be so entered against the objection of the remain- 
ing defendant, who is convicted, the conviction will be reversed.— Jb, 

Nol. pros. to one of several counts of indictment; when not error.—Where an 
indictment contains two counts the court may allow the solicitor, 
though demurrer is interposed by defendant, to enter a nol. pros. to one 
of said counts, and not pass upon the demurrer—re-aflirming Wooster 
v. The State, 55 Ala. 217.—Lacey v. The State, 385. 

Refusal to pass on evidence, and discharge co-defendant.—Where there was 
some evidence tending to show that a co-defendant was a participant in 
the commission of the offense, its sufficiency being a question for the 
jury—-whether he was an accomplice, being one of the questions—the 
court properly refused to pronounce criminating evidence unworthy of 
belief, and order such prisoner’s discharge on the ground that there 
was not sufficient evidence to convict him.— Washington et. al. v. The 
State, 355. 

Duty of the judge in admitting or excluding evidence.—It is the duty of the 
presiding judge, if satisfied that he has illegally admitted or excluded 
evidence, to correct the error during the trial by withdrawing from the 
jury evidence improperly admitted, or by admitting evidence improp- 
erly excluded, and such action of the court is not error if its final ruling 
is correct.— Snow et al. v. The State, 372. 

When case still in fieri.—(See New Trial). 


VERDICT—J UDGMENT—SENTENCE. 


Penal statule; no conviction for violating policy of.--Penal laws are not, by 
construction, made to embrace cases not plainly within their meaning. 
One cannot be convicted for doing an act which contravenes the mere 
policy of a penal statute.— Young v. The State, 358, 

Verdict of acquittal, when defendant entitled to.—McGehee v. The 
Stale, 360. 


. What proof necessary to justify conviction.— Childs et al. v. The State, 349; 


Gore et alv. The State, 391. 

Oath to petit jury; sufficient recital of.—A recital in the judgment entry, 
that thereupon came, &c., “who, being duly elected, tried, and sworn, 
well and truly to try the issue joined between the State of Alabama 
and the prisoner at the bar, on their oaths say, ” &c., held insufficient 
and a reversal entered; but upon further consideration by the court the 
sufficiency of such recital is sustained upon the authority of former 
decisions. -— Pickens v. The State, 364. 

Same; presumption.—A recital in the judgment entry, that the ‘jury being 
duly sworn according to law, the issue well and truly to try, and a true 
deliverance make, say upon their oaths,” &c., is sufficient. The pre- 
sumption is that the correct oath was administered, when it appears that 
the jury was sworn. unless it also appears that a substantially different 
or defective oath was administered (sustaining Walker’s case, 4 Ala. 
370; McCaller’s case, Ib. 40; Crist’s case, 21 Ala. 149, 150; Blair’s case, 
52 Ala, 344; DeBardelaben’s case, 50 Ala, 180; Moore’s case, 52 Ala. 424; 
Bush’s case, Ib. 13; McNeill’s case, 47 Ala. 503; Edward's case, 49 Ala. 
334; Atkins’ case, in MS.; McGuire’s case, 37 Ala. 161; and overruling 
Johnson’s case, 47 Ala. 31 and 62; Smith’s case, Ib. 545; same, 53 Ala. 
486; and Murphy’s case, 54 Ala. 178. )— Mitcheli v. The State, 417. 


129. Swearing of jury; failure of record to show.—Where the record fails to 





show that the jury were sworn, a jugdment of conviction will be 
reversed.—Lacey v. The State, 385. 
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130. Presence of prisoner during trial; sufficient showing in judgment entry.— 
When the record discloses that the trial, verdict, imposing sentence, and 
rendition of judgment, was a continuous transaction, at all parts of 
which the defendants were personally present, and it is expressly stated 
that on the return of verdict of guilty, the defendants were in court 
and were each asked if he had anything to say why the sentence of the law 
should not be pronounced, &c., it sutticiently appears that the prisoners 
were personally present during all the stages of the trial, and also when 
sentence was passed and when judgment was rendered.—Snow et al. v. 
The State, 372. 

131. Question to prisoner, ‘whether he has anything to say,” &c.; recital of the 
record; when case not reversed.—-Before sentence, on conviction of felony, 
the prisoner must be asked if he has anything to say why the sentence 
of the law should not be pronounced upon him. The main purpose of 
the inquiry is to allow the prisoner an opportunity to make any motion 
which will prevent judgment; hence, where the record shows that after 
verdict, the defendant moved in arrest of judgment and for a new trial, 
such recital shows that the defendant got the benefit of the rule, and 
that the question must have been, in substance, propounded to him,— 
Spigner v. The State, 421. 

132. When case in fieri between verdict and judgment.—(See New Trial). 

133. Judgment imposing hard labor for costs; what should be specified.—Judg- 
ments imposing hard labor for the county for payment of costs, should 
specify the precise amount, and the number of days the defendant is to 
serve for their payment, and the sum allowed for each day’s service; but 
judgments imposing such hard labor at a certain rate until the costs 
are paid, without specifying the number of days or amount of costs, 
have been too often sanctioned by this court for them to be now held 
erroneous. — Walker v. The State, 393. 

133a. When judgment should be arrested and new trial granted.—(See New 
Trial.) 

134. Punishment for petit larceny ; when not error for court to fix the measure of. 
Under section 4361 of the code of 1876, providing for the punishment 
of petit larceny, it is not error for the court to fix the measure of pun- 
ishment by imprisonment in jail, when the jury returna verdict of 
guilty of petit larceny; the discretion of the jury provided for in said 
section relates to the matter of superadding a money fine.—Lacey v. 
The State, 385. 


WITNESSES IN CRIMINAL CASES. 


135. Competency of witness ; when wife may testify.—The wife of one not on 
trial or indicted, is not incompetent to testify against defendants be- 
cause her husband had also testified and his testimony tended to show 
him an accomplice of defendants.-—Powell v. The State, 362. 

136. Same.—The wife of a person who was at one time charged with the mur- 
der, for which the prisoner alone is indicted and tried, is a competent 
witress on the trial to testify to facts exculpatory of the husband, whom 
the defense sought to prove the guilty agent in the murder. — Fincher v. 
The State, 215. 

137. Inypeaching or sustaining witness; predicate. —Where a witness had an- 
swered affirmatively to the question, whether he knew the general char- 
acter of another witness, such question and answer was a sufficient 
predicate to allow the former witness to testify to the good character of 
the latter who had been attempted to be impeached.—Childs et als. v. 
The Stale, 34y. ’ 

138. Cross-examination ; proper queslion.—It is not error, on cross-cxamina- 
tion, to ask a witness, for the purpose of affecting his credibility, ‘if 
he had not pleaded guilty of stealing from a store,” in a certain place— 
the trial referred to having been before a justice of the peace, and it 
was not shown that any record was made of it.— 1b. . 

139. Witness for prosecution; credibility of, how may be assailed.—The credi- 
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bility of a witness for the prosecution may be assailed, by proof of hos- 
tility to the prisoner, or other motive, which may be fairly presumed to 
bias the witness in favor of the State and against the prisoner; and 
although the witness admits such hostility or bias, the prisoner has the 
right, on cross-examination, to draw out particular declarations, that 
the jury may determine the extent and malignity of such hostility.— 
Fincher v. The State, 215. - 

140. Same.—'The proper predicate having been laid, it is error not to allow the 
prisoner to ask a witness for the State, on cross-examinuation for the pur- 
pose of assailing his credit, whether the witness had not stated he would 
give a sum of money to have the prisoner killed.—Jb. 

141. Accomplice; when conviction may be had on uncorroborated testimony of. 
Under our present statutes, a conviction for a felony can not be had on 
the uncorroborated testimony of an accomplice; but in misdemeanors, 
the jury may convict on his uncorroborated evidence, if they credit 
him.— Mose v. The State, 117. 

142. Sume.—It is for the jury to determine from the facts and circumstances 
of the case, how far the complicity of the witness in the offense affects 
his credibility in misdemeanors, and where the offense is mere malum 
prohibitum, a charge that the witness’ complicity in it detracts ‘‘very 
materially” from his credibility, is erroneous and properly refused. —1b. 

143. Examination of witness by jury; discretion of court —Where the jury, after 
retirement, disagree as to the testimony of a witness, it is within the 
sound discretion of the court to allow them to return and examine the 
witness in the presence of the court, as to what he had previously testi- 
fied, and the exercise of this discretion will not be reviewed on ap- 
peal.— Powell v. The State, 362. 


CUSTOM AND USAGE. See Common Carriers, 2—Sates, 2, 8. 


DAMAGES. 


1, Breach of contract by lessee of saw-mill, measure of damages; erroneous 
charge.—The measure of damages in a suit by a mill owner against 
one to whom he had leased it, upon defendant’s agreement to run it at 
his own expense, and pay one-fourth of the lumber sawed—the breaches 
alleged being the failure to run the mill at its capacity, and allowing it 
to remain idle for some time, and injuring it by unskiltul and negligent 
use, etc.; the injury which results proximately from the breaches, and 
the facts being ascertuined, the law, and not the contemplation of the 
parties, fixes the measure of damages; hence, it is error to charge the 
jury, in such a case, that ‘‘the damages must be such as both parties 
reasonabiy contemplated at the time of making the contract.”— Collins 
v. Stephens, 543. 

2. Same; conflicting testimony ; when case not made out by plaintiff; what a 
proper charge.—In such a case, where damages are sought to be recov- 
ered for injuries to the mill, by reason of its negligent and unskilful 
use by defendant (two witnesses testifying on this point), it is not error 
to charge the jury that ‘if one witness swears the mill was damaged 
more than by ordinary wear and tear, and the other swears it was not, 
and both witnesses are of equal credibility, and the jury considers them 
equally credible, then plaintiff has not made out his case on the ques- 
tion of damaging the mill.”—Jb. 

3. Damages for breach of detinue bond ; what fees of counsel not recoverable. — 
Fees of counsel employed to prosecute an action for breach of condition 
of bond given by plaintiff in detinue, are not recoverable as part of the 
damages the defendant may have sustained from the wrongful suit.— 
Mills v. Long et al. 458. 

4, Resisting new trial; when counsel fees recoverable.—An application for a 
new trial in the original suit is a mere continuation of such suit—nec- 
essarily incident thereto—and counsel fees for resisting such application 
are, therefore, recoverable.—-Ib, 
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5. 


10. 


11. 


12. 


13. 


14 


15. 


Act to prevent homicider, omitted from Code; subsequent act to supply omis- 
sion; remedy against corporations for acts causing death.—The act ap- 
proved February 21, 1860, entitled, ‘‘an act to prevent homicides,” 
which repealed sections 1938 and 1939 of the Code of 1852, having been 
omitted from the Revised Code of 1867, in which the repealed sections 
were inserted; and the act of the same title, approved February 21st, 1872, 
having been passed to remedy the omission; section 1941 (Rev, Code, 
2 2300), which gives against corporations the same remedy for wrongful 
acts causing death, which said sections 1938, 1939, gave against indi- 
viduals, now gives the same remedy as by the amending act of 1872. -— 
Savannah & Memphis R. R. Co. v. Shearer, 672. 

Contributory negligence; defensive matter; burden of proof.—In an action 
to recover damages for a wrongful act causing death, contributory neg- 
ligence on the part of the deceased is defensive matter, and the burden 
of proving it rests on the defendant, unless the plaintiff’s own testi- 
mony inculpates the deceased.—Ib. 


. Punitive damages under statute; to what extent recoverable.—The damages 


allowed by the statute which gives an action for a wrongful act causing 
death, are punitive, and are not confined to the pecuniary loss sus- 
tained by the family of the deceased by reason of his death.—Jb. 


. Municipal corporation; acts of; when liable in damage for ditching, &c.—A 


municipal corporation does not act judicially, but its acts are adminis- 
trative in the construction of ditches, &c., to drain the streets; and if 
in so doing it concentrates water and discharges it on adjoining lands, 
whereby the land is washed up and injured, it is responsible in damages 
for such injury.— Mayor & Councilmen of Troy v. Coleman, 570. 


. Municipal corporation diverting water from streets; when liable in damages. 


If the corporate authorities of a town, in diverting water from their 
streets, discharge it by artificial means, in increased quantities and with 
collected power and destructiveness, upon the lands of others, the cor- 
poration « able for damage thus occasioned.—Mayor, &c., of Union 
Springs v. Jv.8, 654. 

Permission of former owner to erect a conduit; when purchaser no cause of 
action.—If the owner of a lot gives the corporate authorities, or their 
employees, authority to erect a conduit, or water escape, through it, in 
the manner in which it exists when the lot is sold by another, the pur- 
chaser has no cause of action so long as there is no change in the 
structure or increase in the flow of water.—Jb. 

Measure of damage to present owner; what plaintiff can not show,—Where 
the purchaser is not precluded from recovering by some act of the for- 
mer owner, the measure of damages is the injury to the lot after he be- 
came owner; the difference in value of the lot between the time the 
conduit was erected and the suit brought, is not a proper criterion of 
damages; nor can the plaintiff show, in the absence of the averment of 
special damages, that by reason of the flow of water on the lot his tenant 
left the premises.—TIb. 

Irrelevant question.—A question in this case, whether ‘the water could 
have any other outlet through plaintiffs lot from the street, uuless the 
Council was to make one,” is irrelevant and is properly excluded. 
Mayor, &c., of Troy v. Coleman, 570. 

What good defense; rights conveyed by former owner.—Evidence that ‘‘one 
of the sewers complained of, was put where it is at the request of a 
former owner,” is admissible and is a good defense, because such former 
= could not invest his alienee with greater rights than he himself 
had.—Ib. 

Same; what will not preclude grantee from recovering damages.—Such an 
injury being a nuisance, the mere fact that the former owner brought no 
action or made no complaint against it, will not preclude a purchaser 
from him of the right to recover for the damage he may suffer—if by 
the act of the grantor the lot had not been subjected to a servitude for 
an outlet to the water of which the streets should be relieved.—J b. 

Damages; what not recoverable on injunction bond.—Attorney’s fees in pro- 
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curing the dissolution of an injunction, and in resisting a motion to 
reinstate, are recoverable as part of the damages on an injunction bond, 
conditioned according to § 3430 of the Revised Code, but the fees paid 
for the after defense of the cause are not; and the rule is not different, 
because the bill sought the cancellation of a mortgage, and a perpetual 
injunction against a sale of property under it.—obertson v. Robertson 
et als. 68. 


DECEASED PERSONS. 


1 Transaction with deceased person; what does not involve.—On an issue in 
such a case, as to the interest which the respective payees had in such 
a note, the plaintiff is a competent witness to prove the consideration of 
the note, who owned the property which formed that consideration, and 
its value; such evidence, on his part, does uot involve any ‘transaction 
with, or statement by” the decedent, within the meaning of § 3058 of 
the Code.— T isdale, Ex’r v. Maxwell, 40. 

2. Same; what constitutes.—Any understanding between the two, by which 
the note was made payable to both, or by which the testator was to take 
certain property turned over by the makers of the note, etc., would in- 
volve a transaction with the decedent; and the plaintiff is not a compe- 
tent witness, in his own behalf, to prove such facts.—Ib. 


DECISIONS OF SUPREME COURT OF UNITED STATES. 


1. Decisions of Supreme Court of the United States; when binding on State tri- 
bunals.-—In the decision of questions which may be carried for revision 
to the Supreme Court of the United States, this court recognizes the 
decisions of that tribunal as authoritative and binding. — Wilson v. 
Brown et al. 62. 


DEEDS. See Fravputent Conveyances—-MortTGaGEs. 


1. Deed absolute on its face; vests legal title —Where A. executes a deed of 
lands to B., conveying, on its face, the absolute title in fee simple, the 
legal title passes to B., and, on his death, descends to his heirs, not- 
withstanding a separate agreement between A. and B., wherein B. obli- 
gated himself to allow A. ty redeem within two years, on the payment 
by him of a debt due B., for which the deed was executed. —Smith et al. 
v. Murphy et al. 630. 


DEPOSITION OF WITNESS. 


1. Deposition; motion to suppress; when too late.—It is too late to make a mo- 
tion for the first time to suppress an entire deposition, after the parties 
have expressed themselves ready for trial and announced satisfaction 
with the jury.— Morgan v. Wing, 301. 

2. Deposition of witness; when inadmissible.—Where the deposition of a wit- 
ness, residing outside of the State, is taken, and he afterwards comes 
into the court at the time of the trial, and remains at the place where it 
is held, his unexplained absence at the time it is proposed to introduce 
his evidence, although not subpcenaed by either party, will not au- 
thorize the party taking the deposition to read it; his absence not being 
shown to have occurred without their procurement or consent —Mobile 
Life Ins. Co. v. Walker, 290. 


DEMURRER, See Cuancery—ContTracts—PLEADING AND Practice, 3, 11-14. 
DETINUE. 


1. The gist of the action of detinne is the wrongful detainer, and not the 
original taking.— Henderson v. Felts’ Adm’r, 590. 

2. Detinue; possession in defendant necessary to maintain action of. —To main- 

tain the action of detinue it must be shown that the defendant, at the 

time the writ was sued out, had the actual possession, or the controlling 
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power, over the property, for the reason that he may surrender the pos- 
session if he elect to do so.—Jb. 

3. Same; when detinue properly brought.—Where property had been taken 
from the possession of defendant, under a search warrant, and brought 
to the justice of the peace who issued the warraut, who, on hearing, dis- 
charged the seizure and directed the sheriff to restore the property to 
defendant, and suit in dentinue was then brought, but before the prop- 
erty bad actually reached the defendant’s possession—held, that the de- 
fendant must be regarded as having power or control over the property, 
and, therefore, the suit was rightly brought.—-Jb. 

4, Breach of detinue bond; what fees of counsel not recoverable.—Fees of coun- 
sel employed to prosecute an action for breach of condition of bond 
given by plaintiff in detinue, are not recoverable as part of the damages 
the defendant may have sustained from the wrongful suit.— Mills v. 
Long et al. 458. 

5. Resisting new trial; when counsel fees recoverable.—An application for a 
new trial in the original suit is a mere continuation of such suit—neces- 
sarily incident thereto—and counsel fees tor resisting such application 
are, therefore, recoverable.—Jb. 


DEVASTAVIT. See Executors aNnD ADMINISTRATORS. 
DISCONTINUANCE. See Action, 2. 


DISTRIBUTION OF ESTATE. 


1. Distribution; part husband tales in wife’s personalty; parties to bill for dis- 
tribution. —Where husband and wife sell lands of her statutory estate, 
taking notes for the purchase-money, her estate is thereby converted 
into personalty, and her husband, on her death intestate, takes one-half 
absolutely; and where the wife’s distributees seek to enforce the ven- 
dor’s lien and a decree for the amount of the notes, they are not entitled 
to relief—though a case proper for distribution direct. without admin- 
istration on the wife’s estate, be shown—if the bill showing the husband 
survived the wife, fails to make him a party; and the objection may 
be raised for the first time in the appellate court.— Marshall et al. v. 
Gayle, et al. 284. 

2. Same; when disributees can not maintain bill for distribution.—Where, in 
such a case, administration was had on the wife’s estate, which is de- 
clared insolvent, and the administrator settles and resigns, nothing fur- 
ther being done in the administration, the distributees directly can not 
maintain such a suit; and the fact they are too poor to cause further 
administration or take out letters for that purpose, can not dispense 
with the necessity for administration, and having those interested in 
the estate properly before the court.— /b. , 

3. Private act authorizing administratrix to sell land for distribution.— 
Watson v. Oates, 647. 


DUE PROCESS OF LAW. See Consrrirutionat Law, 8, 9. 
EJECTMENT. 


1. Ejectment commenced against parties in possession.—Ejectment is a posses- 
sory action, and since it operates only on the possession, it must be 
commenced against the person in possession. —Smith et al. v. Gayle, 600. 

2. Same; defendants to action; who affected by judgment.—If the tenant in 
possession is not made a defendant, he can not be ejected under a writ 
ot habere facias, issued on the judgment; and if the tenant only is sued, 
the judgment against him is not evidence against his landlord, unless 
the latter was joined with the tenant in defense; but all persons who 
enter into possession pending the suit, are bound by the judgment; and 
if the landlord, not being made a defendant, receives possession, pend- 
ing the suit, from the tenant, who alone is sued out, he (the landlord) 

may be turned out under the writ of possession. — 1b. 
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ELECTION. 


1. By prosecutor, as to count of indictment.—(See Criminal Law, 88), 
2. Of performance of alternate stipulations of contract.—(See Contraet, 5), 


ERROR AND APPEAL. 


1, Appeal in criminal case; when will be dismissed.—An appeal does not lie 
in a criminal case uutil after judgment on the verdict, and if prema- 
turely taken, will be dismissed that the court below may proceed.— Gore 
et al. v. The State, 391. ~ 

2. When party may come in after final decree for the purpose of takeing appeal.— 
After final decree in a foreclosure suit by a mortgagee against the cor- 
poration, the court will not give a stockholder leave to become a party 
defendant, and allow him to make answer and defense; but he might 
be allowed to be made a party for the purpose of allowing him to p2os- 
ecute an appeal.— Ex parte Brown, 537. 

3. Averment; uncertainty of ; defect raised first time in Supreme Court.—An 
averment in the information that the defendant ‘‘hath been, and now 
is, an attorney practicing in the courts of the State of Alabama, in the 
county of Dallas,” may apply either to a licensed attorney or one with- 
out license, practicing temporarily by comity, and is for that reason 
uncertain in statement, and such want of certainty, being a defect of 
substance fatal to a judgment rendered thereon, may be raised for the 
first time in the appellate court.—Thomas v. The State, ex rel. Step- 
ney, 365. 

4. Defect of parties, objection for; what may be raised for first time in appellate 
court.—The omission of an indispensable party will cause a reversal on 
error, though the objection was not raised in the court below.—MeLilly 
v. Chapman, 325. 

5. Failure to assign errors; case affirmed.—Where an appeal is taken to the 
Supreme Court, in a chancery case, the decree of the chancellor will be 
afiirmed if there is no assignment of errors,—Purswell v. Brooks, 442. 

Reversal though no objection made below.—This court has repeatedly held 
that a decree founded on a bill which does not aver facts, authorizing 
the court to grant relief, will be reversed on error, though no objection 
may have been interposed in the primary court.—Flewellen et al. v. 
Crane, 627. 

. Decision of primary tribunal denying bail ; weight to be accorded to.—Where 
the decision of the primary tribunal, denying bail, is sought to be re- 
viewed, and the correctness of its decision rests on the weighing of evi- 
dence, the appellate court can not be unmindful of the superior advan- 
tages which the lower court has, by observing the conduct and de- 
meanor of witnesses, in determining the weight which should be at- 
tached to the testimony of the different witnesses, and will not inter- 
fere, unless it is very clear that the primary court has erred.— Ev parte 
Nettles, 268. 

8. Nolle prosequi; when not authorized ; reversal.—The provisions of section 
4187 of the Code of 1876, do not, in such cases, authorize a nol. pros. 
as to one of the defendants, so that the case may proceed ayainst the 
other. Ifa nol. pros. be so entered against the objection of the remain- 
ing defendant, who is convicted, the conviction will be reversed. —Me- 
Gehee v. The State, 360. 

9. Exception to register’s report; when not considered by Supreme Court.— 
Where the exceptions to the report of the register do not appear to have 
been passed upon by the Chancellor, they cannot, for the first time, be 
considered in the Supreme Court.— Bryant, Adm’r, v. Slephens et al. 636. 

10. Error without injury ; what not cause for reversal.—Where mortgagors and 

their lands are bound in any event for the payment of* debts to differ- 
ent persons, it is no injury to them to give priority to either debt; 
hence they can not complain of a decree condemning lands for satisfac- 

tion of a mortgage, on the ground that it erroneously gave one debt a 

preference over the other—although the case would, perhaps, be reversa- 

a if a party actuatly aggrieved had complained. — Bethune et al. v. Oates, 

460. 


= 
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11. Same.—Where a cause is continued, as the judgment entry recites, ‘until 
the next term, with the express understanding thatit is to be tried then, 
or dismissed from the docket,” it may be dismissed, on motion, at the 
second ensuing term, notwithstanding a continuance at the intermediate 
term; and if a judgment of non-suit is entered, instead of dismissed, 
this is error without injury.—-Stewrt et al. v. Ross, 264, 

12, Judgment on demurrer ; when not revisable on appeal.—A judgment on de- 
murrer can not be revised on appeal if it is shown only by the bill of 
exceptions. —Sternau et al. v. Marx, 608; Tuscaloosa Scientific and Art 
Association v. T he State, ex rel. Murphy, 54. 

13. Same.—Where rulings upon demurrer are not shown by any judgment- 
entry, the appellate court will not revise them, although the bill of ex- 
ceptions recites what such rulings were.— Morgan v. Wing, 301. 

14, Interlocutory ruling; when no appeal from.—Heflin v. Rock Mills Manu- 

facturing & Lumber Co, 613. 

15. Charter of City of Selma providing for suits before justices, for unlawful de- 
tainer ; what not cause for dismissing appeal.—The provisions of the 
charter of the city of Selma, declaring the person in possession of prop- 
erty sold for city taxes, who refuses to deliver it to the purchaser, “shall 
be guilty of unlawful detainer, and the purchaser may institute suit 
before any justice of the peace, to recover possession,” if valid, about 
which no opinion is expressed, are not to be construed as subjecting the 
proceeding, thus authorized, to the rules which regulate the action of 
unlawful detainer, between landlord and tenant, or where only the right 
of possession is involved; the proceeding authorized by the charter, 
partakes more of the nature of ejectment, or the statutory real action, 
than of unlawful detaincr, and is governed by the general rules appli- 
cable to the former class of actions; and there must of necessity be an 
inquiry into the merits of the title; and where judgment is rendered in 
the justice’s court agdinst the tenant, the landlord may intervene an 
appeal. Where judgment is rendered against the tenant and the land- 
lord appeals to the Circuit Court, the appeal will not be dismissed, or 
the cause stricken from the docket, because the tenant did not appeal; 
or because a bond, in compliance with the statute, was not given, if the 
appellant is able and willing to give a proper bond.— 

16. City Court of Selma duty of appellate court on reviewing findings on 
facts.—(See Courts, 1.) 
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EQUITABLE MORTGAGE. See Mortaaae, 1. 
ESTATES OF DECEDENTS. See Execurors AND ADMINISTRATORS. 


1. Claim against decedent's estate ; what necessary presentment to avoid bar of 
non-claim.—A presentment which will avoid the bar of the statute of 
non-claim, must give such information of the existence of the claim 
that the personal representative may determine—assuming its validity— 
how far he can safely proceed in the administration of the estate as 
solvent. If a mere statement of the claim is relied on as a present- 
ment, it should describe the claim with such accuracy that it may be 
distinguished from all similar claims.— Bibb & Faulkner, Ex’rs, v. Mitch- 
ell, Adm’r, 657. 

2. Same; when statement of claim insufficient.—A statement of a claim pre- 
sented by an administrator which does not show of what estate he was 
administrator; whether it was payable to him or his intestate; or when 
the note was executed; or whether the obligation was joint or several; 
or whether it bore interest from date, and gave no description of the 
claim which would distinguish it from other notes for a similar amount, 
payable at the same date, is not sufficient to avoid the bar of the statute 
of non-claim,—/b. 

3. Statute barring claims aguinst estate of decedent; purpose of sections 2597 
and 2598, Code of 1876.—The provisions of §§ 2597 and 2598 of the Code 


(49) 
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ESTATES OF DECEDENTS— Continued. 


of 1876, limiting the time within which claims against decedents’ estates 
will be barred, have been of force since 1815, and have been frequently 
construed, The purpose of the statute was to promote a speedy, safe, 
and definigive settlement of estates, by giving the personal representa- 
tive notice and knowledge of all claims against the estate in bis hands, 
These, and other patent results of the statute, go to make up a policy to 
which it is the duty of courts to give full effect.—Smith v. Fellows, 
Adwm’r, 467. - 


4, Same; what sufficient presentation of claim.—To constitute a sufficient pre- 


sentation of a claim, under the statute, the nature and amount of the 

claim must be brought to the attention of the personal representative 

by some one authorized to make the presentation, and the representa- 

‘tive must be notified expressly or impliedly that the estate is looked to 

- payment. Less than this does not meet the purpose of the statute, 
b 


Same; when the claim is an open account or legal liability, it should be 
reduced to writing, and be so presented. Less than this would not be 
sufficient information for the representative to base action upon. (Af- 
firming Bigger v. Hutchings, 2 Stew. 445.)—Ib. 


6. Same; provision of § 2599; what inquiry not unreasonable.—Under section 


2599 of the Code of 1876, ‘‘the presentation may be made either to the 
executor or administrator, or by filing the claim, or a statement thereof, 
in the office of the judge of probate, in which letters were granted.” 
And to file such claim in the probate office, it must, unlessa written 
contract, be reduced to writing. The requisites of a valid presenta- 
tion, and the object to be attained, being manifestly the same in each of 
these optional methods, it becomes not unreasonable to inquire whether 
they would be sufficient, if filed in the office of the judge of probate 
and entered on his docket, when given facts and circumstances are re- 
lied on as proof of personal representation.—Jb. 


7. Bill to recover share of estate; necessary proofs; failure to make.—T. W. 


was entitled to one-eighth of testator’s estate, but died leaving three 
children, of whom complainant is sole survivor, the other two children 
having died at the ages respectively of 14 and 12; bill was filed by the 
survivor,seeking to recover the entire one-eighth, which fell to him and 
the other two children, the averment being that the other two died leav- 
ing no debts: Heli, 1. Such averment is very material to complain- 
ant’s right to recover the interests of the two deceased children. 2. That 
without proof sustaining said averment, the complainant can only re- 
cover the one-third interest of the one-eighth which would have fallen 
to his father.— Morris et al. v. Morris, 444. 


8 Same; final settlement of executor and decree of Probate Court; failure of 


record to show.—This court feels bound to hold, that the record in this 
case fails to show a valid final settlement and decree, so far as the pres- 
ent complainant and his brother and sister are concerned, As to their 
interests it names no person as plaintiff ; hence the present proceeding 
must be treated as an application to recover the one-third of the one- 
eighth, as stated in 7th head-note, supra.—Ib. 


9. Non-claim; statute of ; what within influence of.—Every claim, arising from 


a breach of contract, is within the operation of the statute of non- 
claim; though where the contrvct involves only a contingent liability, 
the claim may not accrue until the happening of the contingency, and 
does not fall within the statute until that time.— McDowell, Adm’r, v. 
Jones, Adm’r, 25. 


10, Same.—The liability of a surety on an administration bond, for a de- 


vastavit committed in the life-time of his principal, is strietly matter of 
contract, and is absolute, not contingent; accruing at the time of the 
devastavit, and not atthe time of its subsequent judicial ascertain- 
ment.—Jb. 


11. Same; what will not dispense with presentation.—Knowledge on the part of 





the personal representative, of the existence of a claim, no matter how 
full and complete, is not equivalent to presentment, and does not dis- 














INDEX. — . 739 


ESTATES OF DECEDENTS— Continued. 


pense with the necessity of a presentment to avoid the bar of the stat- 
ute of non-claim.—lI b. 

12. Same; presentment; who can not make.—A presentment of a claim within 
the statute of non-claim, can only be made by a party*who has an in- 
terest in the claim, and a legal or equitable right to enforce it; a pre- 
sentment by an administrator whose appointment is absolutely void, 
will not avoid the operation of the statute. —1b. 

13. Same; what will not avoid the statute.—A report of insolvency by an ad- 
miunistrator founded on his knowledge of claims, or on a presentment 
by one who had authority to make it, will not avoid the bar of the stat- 
ute; though on such report the estate is declared insolvent.—Jb. 


EVIDENCE. See Deposrrion oF Wrrness—Crmiunat Law, 19-43, 


1. Evidence; admissibility and relevancy of .—The testimony of a witness, who 
lived in the prisoner’s family the Spring before a murder which he was 
accused of committing that Fall, as to where he kept his gun, and as to 
the hour at which certain of his children, who were witnesses, arose, is 
too remote to afford any reasonable inference as to where the gun was 
kept the night preceding and on the morning of the murder, or as to 
what time the children rose that morning; and is properly excluded.— 
Fincher v. The State, 215. 

2. Rules furnished agents by corporation.—Where the corporation issued 
and furnished rules to its agents for their guidance, in conducting 
the scheme of awards and prizes authorized by its charter, the cor- 
poration may introduce them in evidence, when a forfeiture of the char- 
ter is sought for violations of the charter by its agents; it being for the 
jury to determine, in view of the evidence, whether it was the bona fide 
purpose of the corporation to be governed by such rules, or whether the 
rules were mere machinery to give the conduct of its business a show 
of legality, violations of which by agents were acquiesced in, or con- 
nived at by the officers in charge of its affairs.— Tuscaloosa Scientifie & 
Art Association v. The State, ex rel. Murphy, 55. 

3. Evidence; relevancy of, not appearing of record ; question properly excluded. 
Where the court refused to allow a witness to state why another witness, 
who was near him, did not hear a conversation detailed by the former 
witness, and its relevancy is not shown, and it does not appear that the 
other witness did not hear such conversation, this court cannot say 
that the question was not properly excluded for want of relevancy.— 
Cummins v. The State, 387. 

4. Same; question asking opinion of witness.—The question is also objection- 
able, because it asks for a mere opinion of the witness as to matters of 
which the jury are the judges.—/b. 

. Deposition of witness; when inadmissible —Where the deposition of a wit- 
ness, residing outside of the State, is taken, and he afterwards comes 
into the court at the time of the trial, and remains at the place where it 
is held, his unexplained absence at the time it is proposed to introduce 
his evidence, although not subpoenaed by either party, will not au- 
thorize the party taking the deposition to read it; his absence not being 
shown to have occurred without their procurement or consent — Mobile 
Life Ins. Co. v. Walker, 290. 

6. Promissory note, giving of ; what presumptive evidence of.—The giving of 
anote is primo. facie evidence of the settlement of all previous ac- 
counts between the parties; but no such presumption arises as to notes 
previously given.— Tisdale, Ex’r, v. Maxwell, 40. 

7. Same; presumption as to ownership of.—Where a note, payable to two per- 
sons (not partners), is found by the executor of one of them, among the 
papers of his testator, after his death, and is produced on the trial, this 
is prima facie evidence that the note belonged to him in his representa- 
tive capacity, and was unpaid.-—Jb. 4). 

8. Promise to pay obligation ; burden of proof on assiqnee.—Where A. makes * 

written obligation payable to B., and B. assigns the same as collateral 

to C., who relies upon the agreemeut of A. to pay to him such obliga- 


o 
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tion, the onus of proving such agreement rests on C.— Auerbach et al. v, 
Pritchett, 451. 

9. Testimony of table-rates ; when inadmissible. —Where a policy shows on its 
face that it is of the class called ‘‘ participating,”—especially where the 
assured so understood it at the time it was obtained— testimony of table 
rates of the company for premiums of other kinds of policies, is inad- 
missible to show that the rate of premium paid was that fixed for a dif. 
ferent kind of policy, when it is not shown that such table-rates were 
brought to the notice of the assured.— Piedmont & Arlington Life Ins. 
Co. v. Young, 476. 

10. Physician, opinion of, as to cause of death of assured; when admissible. — 
A physician who attended the assured in his last illness, may give his 
opinion as to the disease with which he was afflicted, and as to the cause 
of his death.— Mobile Life Ins. Co. v. Walker, 290. 

11. Examining physician of insurance company; what can not state.—A life in- 
surance company, when sued upon a policy issued by it, can not show 
by its physician, who, upon the report of the examination of the assured 
by another physician, had recommended the acceptance of his applica- 
tion, and upon whose recommendation the policy had been issued, 
whether he would have recommended the policy if he had known the 
assured was afflicted with lead poison, the assured not having answered, 
or been required to answer, upon that point in his application. — 1b. 

12. Admission by defendant’s solicitor; effect of.—Rogers et al. v. Torbut, 
523. 

13. Oral evidence; when inadmissible to contradict subsequent contract.—In the 
absence of fraud or mistake, a recital in a note given in lieu of a for- 
mer contract, will be considered true, and incapable of contradiction 
by parol evidence; and in no event can such recital be altered by mere 
inferences from evidence of the original contract.— Bryant, Adm’r, v. 
Stephens et al. 636. 

14. Parol evidence; when not admitted to show a valuable consideration of a 
conveyance.— Potter & Son v. Gracie, 303. 

14a. Oral testimony to vary written contract, will not be received, except in a 
proceeding, with appropriate amendments, which has for its object the 
reformation of the writing.— Terry v. Keaton, 667. 

15. Evidence to overturn contract ; when insufficient. Where the plain language 
of certain notes shows that they are contracts for the payment of money 
for the purchase of certain lands, evidence that ‘‘it was not intended 
said notes should be a lien on the land,” is insufficient to release the 
lien, or overturn the contract, which the law implies.—/b. 

16. Signature; what evidence inadmissible to prove.—Where the issue is, 
whether a telegram is in the hand-writing of a particular person, his 
genuine signature to snother instrument cannot be admitted, to enable 
the jury, by a comparison of the two, to determine by whom the tele- 
gram was written; but where suit is on a promise or request sent by 
telegram, and its execution is not denied by sworn plea, proof of the 
genuineness of the telegram is without the issue, and allowing compari- 
son of hand-writing could not work injury, and is not ground for rever- 
sal.—Bestor, adm’r, v. Roberts, 331. 

17. Intentiow of party ; how arrived at, if material—When the intention of a 
party is material, 1t must be collected from the act done, in connection 
with the surrounding circumstances, and accompanying declarations. 
It is an inference drawn by the jury and nota fact to which a witness 
may testify.-—Sternau et al, v. Marz, 608. 

18. Judicial notice of charters and powers of private corporations.—Judicial 

notice can not be taken of the charter of a private corporation, nor of 

its corporate power or capacity, if it derives existence from such char- 
ter, i, e. a special act of incorporation. If it is shown, however, to have 
been incorporated under the general laws, which authorize the forma- 
tion and define the powers of corporations, these are public laws, of 
which notice must be taken, and the power must be referred to such 
general laws. — Kelly et al. v. Trustees, &c., 489. 
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EVIDENCE— Continued. 


19. Money in circulution during the war ; judicial knowledge.—The court takes 
judicial knowledge of the fact, that during the prevalence of the late 
civil war, neither gold, silver, nor United States money circulated in 
Alabama ; but that during said war, until the downfall of the Confed- 
eracy in 1865, Confederate States treasury notes, and their convertible 
equivalents, composed the only circulating medium.— Morris et al. v. 
Morris, 444. < 

20. Duty of the judge in admitting or excluding evidence.—It is the duty of the 
presiding judge, if satisfied that he has illegally admitted or excluded 
evidence, to correct the error during the trial by withdrawing from the 
jury evidence improperly admitted, or by admitting evidence improp- 
erly excluded, and such action of the court is not error if its final ruling 
is correct.—Snow et al. v. The State, 372. 


ESTOPPEL. 


1. Promissory note; liability of maker to assiqnee; estoppel.—If a promissory note, 
or other evidence of debt, is purchaseGd on the faith of a promise by the 
maker to pay it, he will be compelled, at all events, to pay the assignee, 
and is estopped from asserting the invalidity of the ‘note as between 
himself and the payee, whether on the ground of fraud in the original 
contract, not known at the time of such promise, or of a subsequent 
failure of consideration. And the same rule applies if the promissor 
had previously accepted an order to pay the debt, or any part of it, to 
another.— Auerbach et al. v. Pritchett, 451. 

2. Sale by, and purchase from executor ; estoppel.—An executor and purchaser 
from him are estopped, so far as they are personally concerned, from 
controverting the legality of their own sale and purchase.— Morris et al. 
v. Morris, 444. 

3. When insurer estopped from denying kind of policy, &c., held by assured.— 
Where an assured had obtained what he believed to be a “participating” 
policy, and verbally, notified the agent, some time before the next pre- 
mium fell due, that he wished a paid-up policy, and the agent stated, 
‘*it was all right, and he would attend to it,” and several times after- 
wards being approached by the assured, said ‘‘ it would be attended to,” 
the company is estopped from saying that the assured did not hold a 
participating policy, and that the one held by assured had, by its terms, 
been forfeited tor non-payment of premiums.—Piedmont & Arlington 
Life Ins. Co. v. Young, 476. 

4. What does not estop vendor from enforcing mortgage yiven by original vendee. 
In such a case as the present, the mere fact that an attorney, while he 
held the deed to the original purchaser, as an escrow, wrote out a con- 
veyance at the instance of such purchaser, to a third person, who paid 
the purchase-money, without actual notice that his immediate vendor 
had not paid, does not estop the vendor from enforcing the mortgage of 
the original vendee, if recorded in due time—such second purchaser 
never making inquiry of the attorney, and the attorney not being in- 
formed as to the terms of payment agreed on between the original and 
second purchaser.— McRae et ul. v. Newman, 529. 


EXECUTION. 


1, Execution ; upon what can not be levied.—An execution can not be levied 
on shares of stock of an incorporated company, which have been 
pledged or mortgaged by the defendant in execution, as security for a 
debt, and transferred on the books of the company to the pledgee or 
mortgagee ; and a purchaser at sheriff’s sale, under such levy, acquires 
no title to the shares.— Nabring v. Banke of Mobile, 204 

2. Execution lien; against whom and how lost by suspension of execution —The 
lien of an execution may be lost as against junior creditors, mortgagees, 
or vendees acquiring rights during the time the execution may be stayed 
by order of the plaintiff ; but as against the defendant in execution, his 
personal representative or heirs, the mere suspension of the execution 
will not affect the lien.—Dryer v. Graham, adm’r, 623. 
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EXECUTION— Continued. 


3. Judgment not a lien ; execution lien, how lost and renewed.—Judgments do 
not operate as liens under our statutes ; it requires execution in the 
hands of the sheriff to create a lien on either real or personal property, 
which lien will be lost if an entire term of the court—from one session 
to another -—is permitted to elapse. A new execution in the hand of 
the sheriff—not a reviver of the last lien—is required to create a new 
lien of such character.— Gamble, ex’r, v. Fowler et al., 576. 

4. Same ; when mortgage paramount lien.—A mortgage executed after an exe- 
cution lien had been created and allowed to lupse, and before such exe. 
cution lien was renewed, is a paramount lien to such renewed execn- 
tion lien.—Jb, 

5, Execution; of what is notice to sheriff.—An execution in the sheriff's hands 
is notice to him of the time when the judgment was rendered, but not 
of the time when the debt, on which it is founded, was contracted. — 

Wilson v. Brown, et al., 62. 

6. Venditioni exponas ; issuance and nature of ; when proper writ; sale under, 
Although the statute declares, that a fieri facias issued and received by 
the sheriff during the life of the defendant, may be levied after his 
death ; or if a term has not intervened, that an ulias may issue and be 
levied, and does not expressly authorize the issue of a venditioni expo- 
nas ; yet the venditioni exponas is in the nature of an alias execution as 
to property upon which a levy has been already made, is within the 
spirit of the statute, and a proper writ to complete the execution already 
begun ; and if issued in continuation of the lien acquired in the life of 
the defendant, a sale under it will pass the decedent's title.—Dryer v. 
Graham, adm’r, 623. 

7. Execution of process ; authority of attorney to superintend. (See Process.) 

8. Sheriff ; when onus lies on, to show diligence. —Where a sheriff, having pro- 
cess in his hands for that purpose, fails to levy on property in posses- 
sion of the defendant, or having levied, discharges the levy without 
selling, and without making the money on the execution, the onus is on 
him to show a legal excuse for his conduct.— Wilson v. Brown et al. 62. 

9. Sheriff ; when not liable for releasing property not ecempt.—A sheriff can not 
be held liable for discharging the levy of execution on property which 
was claimed us exempt, on the ground that plaintiff's debt was con- 
tracted before the enactment of the exemption law, unless it be shown 
that the sheriff had notice, actual or implied, of that fact.—Jb. 


EXECUTORS AND ADMINISTRATORS. 


1. Grant of letters ; when void.—A grant of letters of administration de bonis 
non is a nullity, when the order removing the administrator in chief is 
void ; and 1t confers on the person so appointed no authority to make 
presentment of claims due the estate.— McDowell v. Jones, 25. 

2. Executor, de son tort; when protected._An executor, de son tort, can not, 
by his wrongful act, acquire a benefit, but is protected in all acts, not 
for his own benefit, which the rightful representative may do.— Brown, 
adm’r, v. Walter et al., 310. 

3. Same.—Where one has received and used assets of an intestate, under 
circumstances constituting him an executor de son tort, he may show, 
when called to account in equity by the rightful representative, that 
there are no outstanding debts, and that he has applied the assets for 
the use and benefit of the distributees as they must have been applied 
in due course of administration. —Jb. 

4. Widow; what will not constitute her executor de son tort.—A widow, retain- 
ing and using property exempt from administration, for the support of 
herself and minor children of her husband, who died intestate without 
debts, is not guilty of any conversion which can render her an executor 
de son tort; nor can the husband’s administrator call her to account for 
the children’s share upon their reaching majority—this right belongs to 
the children.— Jb. 311. 

5. Executor may retain money due him ; when claim too small for chancery juris- 

diction.—Where the entire debt due an estate trom the executor 
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12, 


13. 


14, 


15. 


amounted to $2,850, and his legacy and commissions were $2,800, he 
was authorized to retain the amount due him out of the $2,850, leaving 
him to account for the small residuum of $50 ; and where the compiain- 
ant is entitled to only 1-24 (4 of §) of such residuum, his claim is too 
small for chancery jurisdiction.— Morris et al v. Morris, 444. 

Faithful administration by executor, of Confederate funds.—Where an execu- 
tor had in hand, in 1864, nearly one thousand dollars Confederate cur- 
rency, in trust for complainant, who was a minor residing in Texas, 
where the executor could not reach him, and the will directed the exe- 
cutor to retain it, and there is no averment or proof that he could have 
invested it with profit, and it became valueless in his hands at the close 
of the war and before he could obtain access to complainant, and the 
identical money was deposited in the Probate Court by the executor, 
where it now remains, and he dealt the same way with his own funds— 
such facts present a strong case of faithful administration. —Jb. 

Sale by personal representative for Confederate money; when no devastavit 
committed.—Where a personal representative, in good faith, received 
Confederate money in the course of administration, he did not thereby 
commit a devastavit, or incur a greater liability than to account for the 
honest and faithful administration of the same,—2b. 

Administrator commingling funds of estate with his own; when accountable as 
for conversion.— Where an administrator commingles funds of an estate 
with his own, so that the separate identity of the trust fund cannot be 
traced—as by depositing and keeping such money in bank, in his own 
name, with his own funds—he is accountable to the beneficiaries, at 
their option, as for a conversion; and this settled rule cannot be dis- 
turbed, however oppressive its operation may be in the particular case, 
or however pure the intention with which such deposit was made.-- 
Henderson's Adm’r v. Henderson's Heirs, 582. 

Sale by and purchase from executor; estoppel._-Au executor and purchaser 
trom him are estopped, so far as they are personally concerned, trom 
controverting the legality of their own sale and purchase.—Morris et al. 
v. Morris, 444. 

Same; what not necessary inquiry.—Where a bill does not seek to set aside 
sales made by an executor, but, on the contrary, ratifies and confirms 
them, the court ueed not inquire whether such sales were or could have 
been made under powers contained in the will, or under orders of the 
Probate Court.—Jb. 

Bill to recover legacy from executor; proper parties defendant.—Where a bill 
seeks primarily and mainly to recover of an executor and his sureties, 
a legacy, the executor, his sureties, and the other legatees under the 
will, are necessary parties defendant. —Ib. 

Adminisirator; how holds estate after debts are paid.—After the debts are 
paid the administrator has charge of the estate for the benefit of the 
heirs, and a court of probate can not investigate and settle transactions 
between them which do not strictly pertain to the office of administra- 
tor.— Bailey, adm’r v. Mundin, 104. 

Same; what credits entitled to.—Where the administrator, at the request of 
the widow and heirs, who were minors over fourteen years of age, 
consents to perform his office so as to supply the place of a guardian 
for them, he is entitled to credit for reasonable expenditures for their 
benefit; and if in so doing he has not left in his hands a residue suffi- 
cient to meet the expenses of the administration, the estate of which 
he was administrator will be subjected to their payment by a court of 
equity.— Ib. 

Sale by administrator, in violation of order of court. —Where an administra- 
tor violates the order of the Probate Court in making a sale of decedent’s 
lands, and sells on a credit instead of for cash, the sale is in excess of 
his authority, and depends for its validity on the subsequent ratification 
of the heirs or devisees, or, in a proper case, its confirmation by the 
court of chancery.— McCully v. Chapman, 325. 

Want of authority of administrator to make sale; who can not deny.—One 
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who enters and remains in a of land under a sale by the ad- 
ministrator, can not be heard to deny his authority to make it, and 
thus defeat payment of the purchase-money; but may, if the sale was in 
excess of his authority, on proper proceedings, compel creditors and 
heirs to elect its ratification and confirmation or recission.—Me(ully y, 
Chapman, adm’r, 325. 

Private act authorizing administratrix to sell land; validity of. —The validity 
of a special act authorizing a widow in her representative capacity, ag 
administratrix of her deceased husband, to make private sale of the 
lands of her said husband and intestate, for the purpose of division 
among the heirs, is supported by former decisions of this court, and on 
account of the frequency of such enactments under former constitu- 
tions, and the number of titles involved, it is too late to reopen the 
question as to the legislative power to enact them.— Watson », 
Oates, 647, 

Administrator; when will be enjoined at instance of heirs from selling lands of 
intestale to pay expenses of administration.—A court of equity, at the in- 
stance of adult heirs, who paid up all the debts of their ancestor except 
a very trifling amount due a single creditor, and divided his lands 
among themselves, will enjoin a sale of the lands to pay expenses of 
administration and costs of litigation carried on by an administrator, 
who, without being so requested by the creditor or any heir, sued out 
letters and engaged in litigation, for the avowed and selfish purpose of 
running out of the country a person 1n possession, and buying the lands 
himselt.— Owens, adm’r, v. Childs et al. 113. 

Administrator de bonis non may move to vacate sale of intestate’s land.—There 
is such privity between an administrator de bonis non and his intestate, 
as will authorize the former to move a vacation of a sale of the intes- 
tate’s lands upon irregular process. —Dryer v. Graham, adm’r, 623. 

Personal representative; action by, for assault and battery cn intestate. —The 
personal representative cannot maintain an action to recover damages 
for an assault and battery committed on intestate in his life-time.— 
Hadley et al. v. Bryer’s Adm’r 185. (See Action, 1.) 

Action by personal representative for money had and received by intes- 
tate.—Smith v. Fellows, adm’r, 467. (See Action, 5.) 

When legal title to money obligation vests in personal representative. — 
Auerbach et al. v. Pritchett, 451. (See Bills of Exchange and Promissory 
Notes, 4). 


22. General administrator of Mobile. (See Mobile). 
EXEMPTIONS. 
1. Exemption law; what unconstitutional.—A State law which increases ex- 


2. 


3. 


4. 





emptions, so far as it applies to debts previously contracted, impairs 
the obligation of contracts and is void.— Wilson v. Brown et al. 62. 

Exemption; claim of by widow non-resident; subordinate to what.—An ad- 
ministratrix of her deceased husband, who resided with him in Florida 
at the time or his death, can claim no exemption under the statutes of 
Alabama; and if she asserted such claim under the statutes of Florida, 
she should set it up in the bill and establish it by proof. But if this 
were done, it could not prevail over a valid transfer by deceased in his 
life-time.— Auerbach v. Pritchett, 451. 

Homestead exemption under § 2880 of Revised Code; whut necessary to en- 
title to.—To constitute a valid claim of exemption under section 2880 of 
the Revised Code, it must be shown that defendant had a family and 
> ee lands claimed embraced his homestead.—Wilsox v. Brown et 
al, 62. 

Mortgage of homestead under exemption act; separate examination of wife.— 

A mortgage of the homestead under the act ‘to regulate property ex- 

empted from sale and the payment of debts,” (Acts 1872-3, p. 64), 

required the voluntary signature and assent of the wife, which could 

be shown only by her examination, touching the same, separate and 

apart from her husband.—Balkum v. Wood, 642. 
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5. Same; when mortgage void; subsequent acknowledgment no avail.—A mortgage 
of the homestead without the formalities required by said act 1s abso- 
lutely null and void; and, it not being regarded an instrument imper- 
fectly executed, which may be afterwards perfected, a subsequent acknowl- 
edgment will not validate it and can have no retroactive effect —Ib. 

6. Effect of lery of attachment on exempt property.—The levy of an attachment 
on personalty which is exempt, can not affect the defendant’s ex- 
emption, but the levy, although it be released on that account, will 
bring the defendant before the court.—Hadley et al. v. Bryers, 139. 


FEES AND COSTS. See Costs. 


1. Solicitur’s fee for conviction for selling lottery ticket ; what law qoverns.—On 
indictment under § 4445 of the Code, in the torm prescribed ‘‘ for set- 
ting up or being concerned in a lottery,” &c., a conviction may be had 
for the illegal sale of a lottery ticket on behalf of the manager, and the 
solicitor’s fee may be taxed under that section; but where departing 
from the Code form, the indictment, or count, remaining after a nolle 
pros., pursues the language of a subsequent statute (now § 4446 of Code) 
making it a specific offense ‘‘to act for, or represent any other person in 
disposing of” a lottery ticket, it is an election to proceed under the lat- 
ter statute, and on conviction, the solicitor’s fee must be taxed under it, 
though both offenses are punished alike.— He parte Tompkins, 71. 

. Fees of attorneys; when recoverable in action on detinue bond.— Mills 
v. Long et al. 458. 

. Same; when recoverable in action on injunction bond.—Robertson v. 
Robertson et al. 68. 

4. Fees and costs distinguished, and defined.—Costs and fees are essentially 

different. The former are an allowance to a party for the expenses in- 

curred in prosecuting or defending a suit—an incident to the judgment; 
while the latter are-compensation to public officers for services rendered 
individuals, in the progress of the cause, or (in another aspect), not 

in the course of litigation.— Tillman v. Wood, 578. 

Compensation for recording conveyance; a fee, recoverable how.—The com- 

pensation of a probate judge for recording a conveyance, is a fee and 

not costs; and may be recovered from the party for whom service is 
rendered in an ordinary action for work and labor done and per- 
formed.—TIb. 

6. Same; statutes strictly construed; fees only allowed us prescribed.—Whether 
statutes as to fees be as strictly construed as those imposing costs, is 
not a practical question. But whenever a judge of probate, or any 
other public officer, demands from an individual a fee for official ser- 
vice, he must point to some clear and definite provision of the statute 
authorizing the same. — 1b. 

7. Compensation to probate judge for registering conveyances; what allowed by 
statute. Registering a conveyance in the probate office is an entirety— 
comprehending the body of the conveyance, the probate, acknowledg- 
ment, if any, the endorsement of the day received for record, and the 
certificate of registration—tor which service the statute fixes the com- 
pensation at twenty cents per hundred words. There is no statute au- 
thorizing a charge of a separate and additional fee for the certificate of 
registration. The above compensation is for the whole act.—1b. 

8. Motion to dismiss for want of security for costs; waiver.—If the defendant 
appears and pleads, or otherwise enters into defense, without moving 
to dismiss for want of security for costs, he thereby waives the objec- 
tion, and admits himself rightly in court.— Heflin v. Rock Mills Manuf’g 
Co. 613. 

9. Same; when such motion properly overruled.—Where the defendant ap- 
peared before the circuit judge, in a suit by petition for rehearing, and 
moved to dismiss the petition and filed demurrers—pertaining solely to 
the sufficiency of the petition—and his motions and demurrers being 
overruled, applied to the Supreme Court for mandamus to compel the 
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FEES AND COSTS— Continued. 


circuit judge to dismiss petition on the grounds contained in said mo. 
tions and demurrers, and, after the Supreme Court denied the man. 
damus, he made a motion in the Circuit Court to dismiss for want of 
security for costs—held, that such last motion being made at such time, 
was properly overruled. (Case of Davis Avenue Railroad Co. v. Mallon, 
57 Ala. 168, held to be unlike the present case in principle. )— Jb, 


FRAUD. See FraupuLent CONVEYANCES. 


1. Fraud; allegations of ; demurrer.—Fraud is a conclusion of law from facts 
stated and proved. When it is pleaded at law, or in equity, the facts 
out of which it is supposed to arise must be stated; a mere general 
averment is insufficient upon which to pronounce judgment. A de. 
murrer fo such pleading is not a confession of the fraud; for a demur- 
rer confesses only the matters of tact which are well pleaded, and not 
conclusions or inferences of law or fact.—Flewellen et al. v. Crane, 627, 

2. Misrepresentation; what will avoid sale. —A misrepresentation by the seller, 
which will avoid the sale, of defeat an action for the recovery of the 
purchase-money, must be of a material fact, operating as an induce- 
ment to the purchase; and the purchaser having a clear right to rely on 
it, must be deceived thereby.— Fore, adm’r, v. McKenzie, 115. 

3. Sale of lands; what principle not applicable to.—The principle declared in 
Atwood v. Wright (29 Ala. 346), as to the fraud or misrepresentation of 
the administrator making a sale, is confined to sales of personalty.— Jb, 


FRAUDULENT CONVEYANCES. See Assicnment, 1-7. 


1. Fraudulent conveyance; right to proceed at law; when will not interfere with 
right to proceed in equity.— Because a judgment creditor may, at law, pro- 
ceed to sell under execution, lands which his debtor has fraudulently 
aliened, and the purchaser may, in ejectment, recover them of the 
fraudulent donee, the existence of such rights does not interfere with 
the right to resort to equity for the vacation of a fraudulent conveyance 
as an obstacle in the way of the full inforcement of the judgment, and 
a cloud on the title to the property. —Flewellen et al v. Crane, 627. 

2. Preference for particular creditor by insolvent debtor.-—The bill presents a 
case of preference for a particular creditor by an insolvent debtor, the 
effect of which is to disappoint all other creditors. It was competent 
for the debtor to confer, and for the creditor to accept such prefer- 
ence. —TIb. 

3, Sale; what necessary to avoid as frauduent.—To avoid a sale, when made 
ou an adequate new consideration, on the ground that it was made with 
intent to hinder, delay and defraud creditors, the attacking creditors 
must show that the vendor made the sale with that intent, and that the 
purchaser participated in it, or had knowledge of some fact calculated 
to put him on inquiry, and thus charge him with notice.—Florence 
Sewing Machine Co. v. Zeigler, 221. 

4. Bona fide purchaser; what necessary to constitute-—To constitute the de- 
fense of bona fide purchaser without notice, the purchaser must have 
paid the purchase-money in full, before notice of the fraud of the ven- 
dor; and any payment made by him after notice is in his own wrong; but, 
as to partial payments, made before notice, he acquires an equity pro 
tanto. Whether the rule applies to sales of personal property, is not 
decided. —TIb. 

5. Conveyance; what void as to ereditors.-A conveyance to a mistress, or to 
her illegitimate child, though intended merely as a provision for main- 
tenance, and not looking to future cohabitation, is void as against ex- 
isting creditors.—Potter & Son v. Gracie, 303. 

6. Conveyance to mistress; whut necessary to support.—To support a convey- 
ance to a mistress, on the ground of valuable consideration, there must 
be clear and convincing proof of such consideration, to overcome the 
unfavorable inferences which the court would draw from ;the illegal rela- 
tion existing between the parties. —Jb. 
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FRAUDULENT CONVEYANCES— (Continued. 


7. Consideration; proof of, different from that stated in conveyance.—If the con- 
veyance itself recites that it is made on divers good considerations, and 
for kindness felt by the grantor towards the grantees, (the mistress and 
her child), parol evidence can not be received to show valuable consid- 
eration.—Jb. 

8. Conveyance in fraud of creditors; for what purpose may be allowed force— 
When a voluntary conveyance, not tainted with actual fraud, is set 
aside in equity, at the instance of existing creditors, it will, neverthe- 
less, be allowed to stand as a security to reimburse the grantee, for 
money - by him in removing a valid incumbrance on the prop- 
erty. —10. 

9. Same; for what grantee must account.—If the grantee has been put in pos- 
session of the property under the conveyance, the value of the use and 
occupation will be charged against him, and set off against moneys paid 
by him for taxes and insurance, and in removing prior incum- 
brances.—Jb. 


GARNISHMENT. 


1. Garnishment; what debt will reach.—The maker of a negotiable promissory 
note who, before its maturity, is garnisheed by a creditor of the payee, 
and after it matures takes the note up, giving the payee another nego- 
tiable note in extension of the debt, can not thereby affect the rights of 
the garnishing creditor; and the first note being owned and held by the 
payee at maturity, judgment in favor of the garnishing creditor is 
properly rendered against the maker, although the renewal note has 
not matured and the maker does not know who owns it.—Leslie ¥. Mer- 
rill, Fitch & Allen, 322. 


GUARANTY. See RecoMMENDATION. 


GUARDIAN AND WARD. 


1. Settlement of guardian; what valid, though ward not represented by guardian 
ad litem.—A decree rendered on final settlement of a resigned guardian, 
is not erroneous or invalid, because it shows that the minor was repre- 
sented on the ‘settlement by the succeeding guardian, instead of a 
guardian ad litem; and such decree, in the absence of fraud, or other 
equitable ground of relief against it, is conclusive on the minor.—Jones, 
pro ami, v. Fellows et al. 343. 

2. Guardian ad litem; written acceptance of, not necessary.—In proceedings in 
the Probate Court, written acceptance of appointment as guardian ad 
litem is not necessary. It is enough if the record shows that he did 
accept and serve.— Morris et al. v. Morris, 444. 

3. General guardian of Mobile county. (See Mobile). 


HANDWRITING. See Evipence, 16. 


HARD LABOR FOR THE COUNTY. See Criinat Law, 133. 
HOMESTEAD. See Exemptions, 3-5. 


HOMICIDE. See Crrmat Law, 91-105. 


1. Act to prevent homicides, omitted from Code; subsequent act to supply omis- 
sion; remedy against corporations for acts causing death.—The act ap- 
proved February 21, 1860, entitled, ‘‘an act to prevent homicides,” 
which repealed sections 1938 and 1939 of the Code of 1852, having been 
omitted from the Revised Code of 1867, in which the repealed sections 
were inserted; and the act of the same title, approved February 21st, 1872, 
having been passed to remedy the omission; section 1941 (Rev. Code, 
22300), which gives against corporations the same remedy for wrongful 
acts causing death, which said sections 1938, 1939, gave against indi- 
vidtals, now gives the same remedy as by the amending act of 1872. - 
Savannah & Memphis R. R. Co. v. Shearer, 672. 





748 | INDEX. 


HOMICIDE — Continued. 


2. Contributory negligence; defensive matter; burden of proof.—tIn an action 
to recover damages for a wrongful act causing death, contributory neg- 
ligence on the part of the deceased is defensive matter, and the burden 
of proving it rests on the defendant, unless the plaintiff’s own testj- 
mony inculpates the deceaséd.—TJb. 

3 Punitive damages wrler statute; to what extent recoverable.—The damages 
allowed by the statute which gives an action for a wrongful act causing 
death, are punitive, and are not confined to the pecuniary loss sns- 
tained by the family of the deceased by reason of his death.— Jb. 

4, Attachment at suit of personal representative; when not maintainable 
under the above act.—Hadley et al. v. Bryer’s Adm’r, 185. (See 
Action, 1). 


HUSBAND AND WIFE. 


1. Wife as a witness in criminal case. (See Criminal Law, 135, 136.) 

2. Wife's separate estate. —The object of sections 2705 and 2706 of the Code 
of 1876 was to abrogate the common law which conferred upon a hus- 
band the ownership of his wife’s persona) estate, when not secured to 
her separate use, and of her real estate during their joint lives ; and to 
preserve such property as the separate estate of the wife, with her hus- 
band as trustee without accountability for rents and profits, but with 
the intent that the family should, if necessary, be thereby supported.— 
Baker v. Flournoy and Wife, 650. 

3. Same ; liability for articles of comfort, &c., under § 2711.—The statutes, 
§§ 2705, 2706, were not intended to operate on or make the husband 
manager of any other property of the wife than that of which he would 
have become the owner by virtue of the marriage, but for such enact- 
ment. And it is only sueh property that, by section 2711 of the Code, 
is — liable for ‘‘ articles of comfort and support of the household,” 
&e .—Tb. 

4. Same; estate in remainder, &e., marital rights de not attach.—At common 
law, the marital rights of the husband do not attach to realty in which 
the wife has only a remainder or reversion expectant upon the termina- 
tion of a precedent life estate. And the same is not subject to the debts 
of the oe for necesssries, comforts, &c. (Strong, J., dissent- 
ing. )— b. 

5. Same; when may be sulyjected to costs of suit.—The statutory separate es- 
tate of a married woman, brought within the jurisdiction of the Chan- 
cery Court, by her institution of a suit with respect to it, may be sub- 
jected, on execution against it, for the costs of suit, after fruitless exe- 
eution therefor against the next friend ; and although she may appeal 
to the Supreme Court, without giving security for costs, such part of 
her statutory estate will be liable for the satisfaction of the costs here, 
! the appeal be decided adversely to her.—Huynie pro ami v. Lundie et 
al, 100. 

6. Same.—The execution in such a case must be satisfied out of the statu- 
tory estate within the jurisdiction of the court, and can not run against 
the married woman personally, or her goods, chattels, or estate gener- 
ally. — Ib. 

7. Same; misjoinder of parties complainant ; when feme covert cannot elaim per- 
sonal relief —To a bill seeking relief from a mortgage on account of 
usury, parties complainant should not be joined unless they are entitled 
to common relief. And though each and all may be entitled to make 
the defense of usury, yet where the rights of one of the complainants 
is that of a feme covert claiming that the property is her statutory estate, 
and not subject to the mortgage made by her for the security of an- 
other’s debt, such right is personal to her, and she cannot claim this 
personal relief under a bill filed by her conjointly with her husband 
and another male complainant.— Rogers et al. v. Torbut, et al., 523. 

8. Conveyance by wife ; what will not avoid.—Where husband and wife, on 
valuable consideration, convey her lands to another by deed duly exe- 
cuted and acknowledged, she can not impeach it, as against the grantee, 
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because of the fraud or undue influence of the husband, in which the 
grantee did not participate, which he has not induced, to which he is 
not a privy, and of which he was not informed.—Moses et al. v. 
Dade, 211. 

9, Sume; execution of ; how brought to notice of court pending wife's suit for 
property ; effect of.—Where, pending the wife’s suit to have the lands 
restored to her, she and her husband, on valuable consideration, execute 
a conveyance of them to the defendant, by deed duly executed and ac- 
knowledged, such defense is properly brought to the notice of the court 
by cross bill; and the deed is valid, and a bar to the further mainte- 
nance of the wife’s suit.—Jb. 

10. Distribution; part husband takes in wife’s personalty; parties to bill for dis- 
tribution.—Where husband and wife sell lands of her statutory estate, 
taking notes for the purchase-money, her estate is thereby converted 
into personalty, and her husband, on her death intestate, takes one-half 
absolutely; and where the wife’s distributees seek to enforce the ven- 
dor’s lien and a decree for the amount of the notes, they are not entitled 
to relief—though a case proper for distribution direct, without admin- 
istration on the wife’s estate, be shown—if the bill showing the husband 
survived the wife, fails to make him a party; and the objection may 
be raised for the first time in the appellate court.—Murshall et al. v. 
Gayle, et al. 284. 

11. Same; when disributees can not maintain bill for distribution.—Where, in 
such a case, administration was had on the wife’s estate, which is de- 
clared insolvent, and the administrator settles and resigns, nothing fur- 
ther being done in the administration, the distributees directly can not 
maintain such a suit; and the fact they are too poor to cause further 
administration or take out letters for that purpose, can not dispense 
with the necessity for administration, and having those interested in 
the estate properly before the court.— Jb. 

12. Lien notes payable to’ wife of vendor ; suit by wife’s administrator.—Where 
husband and wife joined in a conveyance of husband’s lands for the 
purchase of which promissory notes were given by the vendees, payable 
to the wife, who died intestate, before such notes were paid, her admin- 
istrator may file a bill to enforce the lien created by said notes. The 
husband had the right to have the notes made payable to his wife, and 
thus vest their ownership in her, which may be enforced against the 
vendees, though void against his creditors at the time, if they complain. 
Terry v. Keaton et al. 667. 

13. Same; gift by husband to wife.—A gift by a husband to a wife, such as 
making payable to her the purchase-money notes for the sale of his 
land, vests in her only such title as he may resume at any time during 
his life. (This head note refers to an authority quoted in the opinion, 
and does not express the decision in this case, being upon a point not 
necessary to a decision. )—Jb. 

14, Mortgage of homestead ; examination and acknowledgment of wife.— 
Balkum ¥. Wood, 642. 


INDICTMENT. See Croat Law, 45-53. 


INFORMATION. 


1. Proceedings to remove attorney ; information.—The statutory proceeding 
for removing an attorney, under section 882 R. C., is in the nature of a 
criminal proceeding, and an information under such section must dis- 
close with certainty the facts of misconduct, and that the defendant is 
amenable to the proceeding.— Thomas v. The State, ex rel. Stepney, 365. 

2. Averment ; uncertainty of ; defect raised first time in Supreme Court —An 
averment in the information that the defendant ‘‘ hath been, and now 

is, an attorney practicing in the courts of the State of Alabama, in the 

county of Dallas,” may apply either to a licensed attorney ,or one with- 
out license practicing temporarily by comity, and is for that reason 
uncertain in statement; and such want of certainty, being a defect of 
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substance fatal to a judgment rendered thereon, may be raised for the 
first time in the appellate court.—Jb. 


INJUNCTION. 
1, Administrator; when will be enjoined at instance of heirs from selling lands of 


intestale to pay expenses of administration.—A court of equity, at the in- 
stance of adult heirs, who paid up all the debts of their ancestor except 
avery trifling amount due a single creditor and divided his lands 
among themselves, will enjoin a sale of the lands to pay expenses of 
administration and costs of litigation carried on by an administrator, 
who, without being so requested by the creditor or any heir, sued out 
letters and engaged in litigation, for the avowed and selfish purpose of 
running out of the country a person in possession, and buying the lands 
himself.— Owens, adm’r, v. Childs et al. 113. 


2. Injunction bond ; what damages not recoverable on.—Attorney’s fees in pro- 


curing the dissolution of an injunction, and in resisting a motion to re- 
instate, are recoverable as part of the damages on an injunction bond, 
conditioned according to § 3430 of the Revised Code, but the fees paid 
for the after defense of the cause are not ; and the rule is not different, 
because the bill sought the cancellation of a mortgage, and a perpetual 
injunction against a sale of property under it.—Hobertson v. Robertson 
et al, 68. 


INSURANCE. See Lire Insurance. 


INTERNAL IMPROVEMENT LAW, 
1. Question for chancery jurisdiction._—_Whether or not the statutory lien given 


in favor of the State to secure bonds endorsed under the internal im- 
provement aid law, can operate in favor of a holder of such bonds, and 
entitle him to be subrogated to such lien, is a question that can be de- 
cided in no other than a chancery court, and if the chancellor commits 
error in a decree thereon, it is not to be revised or corrected by a writ 
of prohibition.——Ee parte Brown, 536. 


2. State endorsement under Acts 1869-70, creating paramount lien ; when rail- 


road company may create subordinate lien.—The internal improvement 
law, (Acts of 1869-70, p. 70,) while providing that the State shall have 
a first and permanent lien for its protection, when it has endorsed bonds 
under that act, does not forbid the railroad corporations from creating 
other liens on the property subordinate to such lien of the State ; es- 
pecially a lien to secure the bonds endorsed, &c,— Kelly et al. v. Trus- 
tees Ala, & Cin. R. R. Co., 489. 


JUDGMENTS AND DECREES. 


1. Judgment not a lien; execution lien, how lost and renewed.—Judgments do not 


operate as liens under our statutes; it requires execution in the hands of 
the sheriff to create a lien on either real or personal property, which lien 
will be lost if an entire term of the court—from one session to another 
—is permitted to elapse. A new execution in the hand of the sheriff— 
not a reviver of the lust lien—is required to create a new lien of such 
character.— Gamble, Ex’r, v. Fowler et al. 576. 


2. Sale of lands by register; when not set aside as being premature, or because 





decree fails to designate place of sale.—In a suit in chancery to subject 
lands to the payment of debts, a consent decree was rendered in June, 
1875, ascertaining the amount of indebtedness entitled to a lien on the 
land, and directing that the register proceed ‘‘upon or after the 15th 
day of November next, to sell the lands for cash at public outcry to the 
highest bidder, after first giving notice of the time and place, and terms 
ot sale, by publication” in a designated newspaper for three weeks, Xc. 
The decree also contained this further stipulation: “If, before the 15th 
day of November, 1875, the defendants shall pay the costs of this suit, 
and $200, to be applied pro rata on debts due complainants, then the 
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sale of said lands shall be stayed until the 15th day of November, 1876, 
when the sale shall take place upon the same terms and conditions as 
above provided, unless the detendants shall before that time pay” 
another given sum, &c. The decree further directed, if the register 
should fail to evvertise and sell the lands ‘‘on any of the days herein 
mentioned on which he is directed to'sell, he shall do so as early there- 
after as convenient, and if the defendauts fail to pay any of the amounts 
herein specified, there shall be no further delay,” &c. The register hav- 
ing first made publication as directed in the order, &c., exposed the 
lands for sale at public outcry at the court-house door of the county in 
which the lands were situate, and the court was held, on the 15th day of 
November, 1875, and executed a conveyance to the purchaser, who was 
the highest bidder. Upon the coming in of his report showing these 
tacts, and certifying the failure of the defendants to comply with the 
terms of the order of sale, the defendants excepted to the report, &c., 
because the sale was prematurely made, and because no place of sale 
was designated in the decree, and the chancellor refused to confirm the 
report and set aside the sale, on the ground that it was prematurely 
made. Held: 

1. ‘Lhe effect of the stipulation for a stay of sale was to confer on defendants 
the right to a further stay to a given day, beyond that fixed in the order, 
upon making payment as therein provided ‘before the 15th day of No- 
vember, 1875,” and not having made payment before that time, a sale 
on that day (proper advertisement first having been made) was author- 
ized by the decree; and although defendants had the legal right, inde- 
pendent of the stipulations of the decree, to stop the sale at any time 
before it was actually made, upon paying the debt and costs, this right, 
in the absence of such payment or tender, could not affect the validity 
of the sale made on the day named in the decree. 

2. Asale of lands, mgde after due advertisement and in the usual manner 
of judicial sales, at the court-house door of the county where the lands 
lie, will not be set aside, merely because the decree is silent as to the 
place where the sale is to be made.— Hooper v. Young et al. 585. 


3. Judgment imposing hard labor for costs; what should be specified.—Judg- 


ments imposing hard labor for the county for payment of costs, should 
specify the precise amount, and the number of days the defendant is to 
serve for their payment, and the sum allowed for each day’s service; but 
judgments imposing such hard labor ata certain rate until the costs 
are paid, without specifying the number of days or amount of costs, 
have been too often sanctioned by this court for them to now be held 
erroneous.— Walker v. The State, 393. 


4. Decree rendered in vacation; repeal and amendments. of certain statutes in 








reference thereto ; when an act repealed or revived.—1. The provision of the 
Revised Code (§ 3470), which authorized the chancellor to render de- 
crees in vacation, within six months, was repealed by the amendatory 
act of December 8th, 1873, which authorizes decrees in vacation, within 
ninety days, by consent This latter act was repealed by ‘‘an act to re- 
peal an act to amend § 3470 of the Revised Code of Alabama,” approved 
Feb. 4th, 1876, which provided in a separate section that chancellors 
might, ‘‘in difficult cases, render decrees in vacation, within six months 
after the submission of causes.” 2. Under the constitution of 1868 
(Art. 4, § 2), section 3470 of the Revised Code was ipso facto repealed 
by the amendatory act of 1873, although it contained no express words 
of repeal. 3. The repeal of the amendatory act, by the act of Feb. 4th, 
1876, did not revive or restore that section, the constitution of 1875 
(Art. 10, §2), forbidding any law to be ‘revived, amended,’ or the pro- 
visions thereof extended or conferred by reference to its title only. 4. 
The title of the act of Feb. 4th, 1876, “‘To repeal an act to amend 
§ 3470 of the Revised Code of Alabama,” does not express any intention 
to revive that section, and is so restricted in its title that it does not au- 
thorize the incorporation, in the one subject to which it relates, of a 
provision reviving that section, or substantially re-enacting it in terms; 
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and hence its second section is unconstitutional. 5. From the p 

of the act of Feb. 4th, 1876, up to the time when the Code of 1876 went 
into effect, there was no statute authorizing the chancellor to render de- 
crees in vacation without the consent of the parties. 6. What effect 
the incorporation of the second section of the act of Feb. 4th, 1876, 
into the Code of 1876, will have upon cases arising since said Code went 
into effect, is not decidéd.— Rogers et al. v. Torbut et al. 523. 

5. Prayer for general relief ; what relief will not be granted under.—Where the 
original bill sought to set aside a sale of personal property and choses 
in action, on the ground that it was fraudulent as against creditors, and 
ulso asked the appointment of a receiver to take charge of the property 
and collect the debts, the business acquired by the purchaser being 
broken up by the appointment of a receiver, and the complainant fail- 
ing to establish any participation on the part of the purchaser in the 
fraud of the vendor, the court will not, under the general prayer for ze- 
lief, require the purchaser to pay over to the complainant the unpaid 
portion of the purchase-money.—Florence Sewing Machine Co. v. 
Zeigler, 222, 

6. Execution of decree; may be temporarily restrained.—A chancellor may, 
upon application to him in a particular case, restrain, temporarily, the 
execution of his decree, until the determination of some matter to be 
affected by it shall be first obtained, when justice between the parties 
would thus be promoted. The fact, as in this case, that the property 
was in the hands of the court through its receiver, would bea good 
reason for fixing more lenient terms upon which such stay is granted. 
Ex parte Brown, 537. 

7. Reversal though no objection made below.—This court has repeatedly held 
that a decree founded on a bill which does not aver facts, authorizing 
the court to grant relief, will be reversed on error, though no objection 
may have been interposed in the primary court.— Flewellen et al v. Crane, 
627. 


JUSTICE OF THE PEACE. See Norary Pustic. 


1, Several suits before justice; when consolidated in city court.--Berry et 
al. v. Ferquson, 314. (See Action, 4.) 


LANDLORD AND TENANT. 


1. Statutory lien for rent; arises from what relation.—The lien the statute 
creates for the payment of rent arises only from the relation of land- 
lord and tenant, and not from that of vendor and vendee.——Collins v. 
Whigham, 438. 

2. Same; relation created by election, refers back to contract.—Whenever the 
election is manifested by a performance or non-performance of the stip- 
ulations, all the rights and incidents of the relation, as between the 
parties, and all persons who have, with notice, acquired rights which 
my be impaired, will attach from the time of making the contract.-- 

De 

3. Rent; when passes with reversion.—Rent is an incident to the reversion, 
and whoever is entitled to the reversion when the rent falls due, is also 
entiled to the rent, unless it was reserved from the grant, or has been 
previously severed; and this, whether the assignment of the reversion 
is by act of the lessor, or by operation of law.— Tubb v. Fort, 277. 

4. Same.—The purchaser, under a decree in chancery of the lessor’s lands, 
is entitled to the rent afterwards falling due, as against the assignee of 
the tenant’s obligation to pay, whose interest was ‘acquired pending 
suit, although the claim of the assignee would prevail against the 
lessor; and attornment on the part of the tenant is not necessary to 
perfect the right of the purchaser.—Jb. 

5. Same; when bill in equity will not lie for recovery of.—Where the right to 

recover rent is legal, and there is an adequate legal remedy, a court of 

chancery should not, in the absence of some equitable ground, take 
jurisdiction to decree its recovery.—Jb. 
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6. Interest of landlord ; attachment ; what not subject to.—The interest of the 
landlord in the crops grown on the rented premises, by reason of his 
lien for rent and advances, is not such a title or interest as can be levied 
upon under execution or attachment-—Sarnes v. Allen West & Co. 317. 

7. What subordinate to landlord’s lien for rent.—Qllins v. Whigham, 438. 

8. Ejectment; landlord and tenant ; defendants to action, who affected by judg- 
ment.—lf the tenant in possession is not made a defendant, he can not 
be ejected under a writ of habere facias, issued on the judgment; and 
if the tenant only is sued, the judgment against him is not evidence 
against his landlord, unless the latter was joined with the tenant in de- 
fense; but all persons who enter into possession pending the suit, are 
bound by the judgment; and if the landlord, not Scien made a defend- 
ant, receives possession, pending the suit, from the tenant, who alone is 
sued out, he (the landlord) may be turned out under the writ of posses- 
sion.— Smith et al. v. Gayle, 600. 


LARCENY. See Crowrinat Law, 65-86. 
1. Charge of attempt to commit larceny; when actionable.—(See Slander. ) 


LEGACY AND DEVISE. 


1. Heir, title of ; when divested. —The title of the heir or devisee to lands de- 
vised or descended, and sold under order of the probate court for cash, 
is not divested until the purchase-money has been paid, the sale re- 
ported to and confirmed by the court, and a conveyance executed to the 
purchaser under its order.— McCully v. Chapman, 325. 

2. Sale by administrator, in violation of order of court.—Where an administra- 
tor violates the order of the Probate Court in making a sale of decedent’s 
lands, and sells on a credit instead of for cash, the sale is in excess of 
his authority, and depends for its validity on the subsequent ratification 
of the heirs or devisees, or, in a proper case, its confirmation by the 
court of chancery.—ZJb. 

3. Same; parties to suit to enforce sale. —Where an administrator files his bill 
to enforce a vendor’s lien on lands of the decedent, sold by him, under 
order of the court, whether the sale be made pursuant to or in excess 
of the authority conterred—the sale not having been confirmed, and no 
conveyance having been made to the purchaser—the heirs and devisees 
must be made parties; and where the estate has been declared insolvent, 
creditors, whose claims have been filed and allowed, are also necessary 
parties.——Jb. 


LEGISLATIVE ENACTMENTS. See CxHancery—ConstitutionaL Law-— 
STATUTES, 


1, Validity of, during the war.—(See Confederate States, 1.) 
LIFE INSURANCE. 


1. Life insurance ; its benefits and abuses.—Life insurance, conducted on pro- 
per economic principles, is a prudential and valuable investment ; but 
if premiums be adjusted on a fancy schedule, with a view of enriching 
corporations or furnishing undue compensation to a horde of employees, 
&c., the evils of the system exceed all benefits. In deciding the various 
questions arising in the dealings of such companies with policy holders, 
the court can not shut its eyes to abuses to which the business is sub- 
ject, the fanciful and speculative representations often made by agents. 
and the technical and exacting conditions frequently contamed in 
policies, to the prejudice of the assured.-—Piedmont & Arlington Life 
Ins. Oo., v. Young, 476. 

2. Policy of life assurance ; construed.—An ordinary life policy, payable on 
the death of the assured, in consideration of the annual premiums paid 
and to be paid by the assured while in life, for the benefit of the as- 
sured’s wife and his children by her, bound the insurance company to 
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pay the sum insured, upon the death of the party assured during the ex- 
istence of the policy, ‘to the above named parties, to whose benefit this 
insurance shall enure, whenever the same becomes due, their executors, 
administrators, kc.” When the policy was delivered, assured’s wife 
was living and had several children by her marriage with him. Be- 
tween the delivery of the policy and the death of the assured, the wife 
and some of the children digd. Heli: 1. The wife and all her children by 
the assured, who were in life when the policy was taken out, or their 
personal representatives, are entitled to share in the insurance. 2. What 
would be the rights of a child of the assured, born after the delivery of 
the policy, is not decided. 3. Under an ordinary hfe policy an interest 
vests in the person for whose benefit it is taken out, when the policy is 
delivered, subject to be divested or forfeited on non-payment of the 
premium, as the policy may prescibe ; and on the desth of the benefi- 
ciary, either before or after the death of the assured, the insurance 
mouey goes by bequest or succession, as other personal assets of the 

beneficiary.— Drake v. Stone et al, 133. 

Conditions of policies; how construed.—The conditions and duties of the as- 
sured in the policy, are, in general, to be liberally construed in favor of 
the insured and strictly construed against the insurer.—Piedmont & 
Arlington Life Ins. Uo. v. Young, 476. 

Responsibility for acts of agent ; failure of nolice Where insnrance com- 
panies transact business through agents, ata distance from the home 
office, they are bound by the acts of such agents within the general 
scope of the business, and can not avoid responsibility by instructions, 
limiting their ageut’s authority, not brought to the notice of persons 
dealing with them.—Jb. 

Verbal notice ; when sufficient. —Where application or notice is required to 
be in writing, verbal notice will be suflicient, unless timely objection 
be made thereto. — Jb. 

Jestimony of table-rates ; when inadmissible.—Where a policy shows on its 
face that it is of the class called ‘*participating,’—especially where the 
assured so understood it at the time it was obtained—testimony of 
table-rates of the company for premiums of other kinds of policies, is 
inadmissible to show that the rate of premium paid was that fixed for a 
different kind of policy, when it is not shown that such table-rates 
were brought to the notice of the assured. — Jb. 

When insurer estopped from denying kind of policy, &c., held by assured.— 
Where an cnumedl | had obtained what he believed to be a ‘‘participating” 
policy, and verbally notified the agent, some time before the next pre- 
mium fell due, that he wished a paid-up policy, and the agent stated, 
‘*it was all right, and he would attend to it,” and several times after- 
wards being approached by the assured, said ‘it would be attended to,” 
the company is estopped from saying that the assured did not holda 
participating policy, and that the one held by assured had, by its terms, 
been forfeited tor non-payment of premiums. —Jb. 


Assignment of policy ; when not void.— Where a policy was issued on the 


life of a debtor for the benefit of a firm, as his creditors, and provided 
that it should not be transferred without the approval of the company, 
a transfer by one partner, of his interest, to another partner, will not 
avoid the policy nor defeat the tiansferee’s right of action therein, es- 
pecially where, by the death of the transferring partner, the legal title 
is cast on the plintiff as surviving partaer.— Jb. 


Necessity of enacting laws on this sulject ; legislative attention solicited. —The 


court avails itself of this occasion to invite the attention of the legisla- 
ture to the necessity of enacting laws protecting policy holders against 
the fraud and insolvency of insurauce companies, by requiring them, 
as a condition of doing business, to maintain a reserve of assets, suffi- 
cient in amount, at a fixed rate of interest, to cover their liabilities, as 
is now provided in some of the States, or in such other mode as its 
wisdom may suggest. —Ib. 


Same.—The court also refers to the need of amending the laws against 
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obtaining money by false pretenses, so as to prevent and punish the 
reckless misrepresentations so often indulged in by soliciting agents,— 
Ib. 

11. Same ; explanation.—Lest its language may be misunderstood, the court 
adds that, ‘‘it found no evidence of fraud or misrepresentation by the 
agent in this case, nor does the record furnish evidence of intentional 
wrong on the part of the company.” —/b. 

12. Physician, opinion of, as to cause of death of assured; when admissible.— 
A physician who attended the assured in his last illness, may give his 
opinion as to the disease with which he was afflicted, and as to the 
cause of his death.— Mobile Life Ins. Co. v. Walker, 290. 

13. Eramining physician of insurance company; what can not stute.—A life 
insurance company, when sued upon a policy issued by it, can not show 
by its physician, who, upon the report of the examination of the assured 
by another physician, had recommended the acceptance of his applica- 
tion, and upon whose recommendation the policy had been issued, 
whether he would have recommended the policy if he had known the 
assured was afilicted with lead poison, the assured not having answered, 
or been required to answer, upon that point in his application.—Jb. 

14. Residence; meaning of, in application for, and policy of life insurance.—A 
policy of life insurance, and the application for it, must be construed 
together, and in the absence of something showing a contrary inten- 
tion, words used in one must receive the saize meaning when used in 
the other. Thus construed, in this case, the word residence in the ques- 
tion propounded the assured, intended to signify his place of perma- 
nent rather than of temporary abode; in the sense of domicil, rather 
than of mere inhkabitancy—and this being truly stated, the fact that the 
assured sojourned some year or two in another State did not render his 
answer untrue.—Jb. 


LIMITATIONS; STATUTES OF. See Estates or DEcEDENTs, as TO Bar OF 
Statute oF Non-CLAIM. 


1. Limitation of prosecution.—(See Criminul Law, 87.) 
2. Limitation, barring suit by counties for taxes.—(See Revenue Laws, 12). 


MANDAMUS. 


1. Mandamus is not a revisory writ, and cannot be legally employed to pre- 
vent the execution of an erroneous decree; this is the office generally 
of a writ of supersedeas.—Ex parte Brown, 536. 

f. 2. Interlocutory ruling; no appeal from; mandamus proper remedy.—There 
being no final judgment, an appeal does not lie from the interlocutory 
ruling io a suit by petition for rehearing under section 3161 of the Code 
of 1876, nor will such appeal be aided by the final judgment in the 
original cause; mandamus is the proper remedy if the ruling was incor- 
rect.—Heflin v. Rock Mills Manuf’g & Lumber Co, 613. 


MARRIAGE. See Huspanp AND WIFE. 


1, Marringe; power of State ovvr.—Marriage is not a mere contract, but a 
social or domestic institution, upon which are founded all society and 
order, to be regulated and controlled by the sovereign power for the 
good of the State; and the several States of the Union, in the adoption 
of the recent amendments to the Constitution of the United States, 
designed to secure to citizens rights of a civil or political nature only, 
did not part with their hitherto unquestioned power of regulating, 
within their own borders, matters of purely social and domestic con- 
cern.—Green v. The State, 190. 


MAXIMS. 


1. Caveat emptor; to what, maxim applies. —The maxim, caveat emptor, applies 
to judicial sales; the purchaser has no ground of complaint if the title 
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sold proves valueless, and can not defend an action at law for the pur- 
chase-money, because of misrepresentetions of the administrator jn 
making a sale of land under order of the court of probate. — Fore, adm’r, 
v. McKenzie, 115. 

2. ‘One seeking equity must do equity,” is an inflexible rule.—Shnith et al. 
v. Murphy et al. 630. Also, see Morteace, 10. 


MECHANIC'S LIEN. See Rerroactive Law. 
MISCEGENATION, See Criuammat Law, 89, 90. 
MISUSER OR NON-USER, See Corporations. 


MOBILE, 


1. Mobile, general guardian; liability of sureties —Under the act ‘‘authorizing 
appointment of a general administrator and general guardian for Mo- 
bile county and other purposes,” approved December 14, 1859, an offi- 
cial bond given by the person appointed, conditioned ‘that he shall 
faithfully administer all estates which may come into his charge as 
general administrator and guardian,” no matter how often he may be 
reappointed general administrator and guardian, binds the sureties on 
each bond for only the administration of estates committed to their 
principal for the term for which their bonds were executed. —-This rule, 
however, does not apply to bonds given under §§ 2405-7 of the Code.— 
Buckley v. McGuire et als 226. 


MISREPRESENTATION. See RecommMenpation—Fravp, 2, 3. 
MONEYED DEMAND. , 


1. Term ‘*moneyed demand” embraces what, in statute requiring non-suit, 
&c.—(See Non-suit, 1). 


MORTGAGE. 


1. Equitable mortgage ; what constitutes ; rights of parlies under.—The owner 
of lands conveyed them toa railroad company, expressly reserving in 
the deed what was denominated a ‘‘vendor’s lien,” to secure notes given 
for the purchase-money, taking back at the same time from the pur- 
chasers, an irrevocable power of attorney, authorizing the vendor or 
transferees to whom he should negotiate the notes, as attorney in fact 
of the company, and in its name, to sell from time to time so much of 
the property as should be necessary to pay the notes at maturity, or the 
interest thereon, which was payable semi-annually. Afterwards, and 
before the maturity ot the notes, creditors of the railroad company, 
having notice of the deed, holding bonds secured by mortgage covering 
after acquired property, of prior date to the conveyance of the lands, 
but inferior to the lien reserved, obtained a decree of foreclosure, under 
which they purchased all the property of the railroad, making payment 
in bonds thus secured, and thus came into possession of the lands. 
The purchasers used the lands, collected rents, and refused to pay inter- 
est, although demanded of them, remaining in possession after the ma- 
turity of the notes, without offering to pay either. At that time the 
lands were insufficient to pay the amount due upon the purchase-money, 
and the original vendor and vendee were both insolvent. The trans- 
feree of some of the notes thereon filed his bill to enforce the lien, and 
sought a decree against the last purchasers for use and occupation dur- 
ing the time they were in possession. Held: 

1. The vendor and his transferees of the notes acquired an equitable 

mort-gage on the lands. 

2. The bondholders were purchasers of the property for value,and lawfully 

in possession ; but acquired only the equity of redemption, remaining 

after the reservation of the lien and the execution of the power of attor- 
ney ; and in the absence of some stipulation or agreement to that effect 
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5. 


o @ 


in the contract of purchase, were not liable for the mortgage debt or in- 
terest thereon. 

8, The purchasers were not liable for rents, or for use and occupation, not 
exceeding interest maturing during the possession, prior to a demand 
upon them for possession of the property, or its being taken from them 
by — of a receiver.— Hall et al. v. Mobile & Montgomery Rail- 
way Co., 10. 

Sen ; lien on lands ; when created by notes; nature of lien. —A lien on lands 
is created by promissory notes when the land is charged with the pay- 
ment ; and, in equity, the nature of such charge is that of an equitable 
mortgage.— Bryant, adm’r, v. Stephens, et al., 636. 

Exchange of lands ; lien for the excess.--When A makes a contract with B 
for the exchange of lands, and the lands of A exceed in value those of 
B, and B agrees to pay A for the excess, A, though having conveyed his 
land to B, will have a lien on all the land conveyed, for the excess which 
is considered but purchase-money owing him by B. If, however, the 
contract be for a sale of the excess, and an exchange of the other land, 
A would have an equitable lien for the purchase-money, only on the 
part or excess purchased by B.—J/b, 

Priority of mortguge over equitable lien.—Where A exchanged or sold lands 
to B, for the excess of which B executed his note to A, after which B 
executed a mortgage of the same premises to C, such mortgage has pri- 
ority over an equitable lien created by two notes subsequently executed 
by B to A, in lieu of the original note and in alteration of the original 
contract. And it is immaterial whether the consideration of C’s mort- 
gage be an antecedent or presently contracted debt.—Ib. 

Lien on several kinds of property ; right of party having lesser lien.—If a 
creditor has two funds to which he may resort for payment, or has a 
lien on two parcels of land, or on land and personal property, and an- 
other creditor has a lien on only one of the funds or of the parcels of 
land, or on the land and not the personalty, the latter may compel the 
former to resort to the funds or property on which the latter has no re- 
course, and exhaust it before subjecting the other If, through the for- 
mer’s negligence, he fails to subject any part of the personalty to the 
payment of his debt, he must bear the consequences ; and the value of 
such property should be ascertained and applied to the extinguishment 
of his _ in relief of the lands, for the benefit of the other credi- 
tor.—Ib, 

What is a conditional sale and not a mortgage.—Where there is no debt or 
obligation to pay, there can be no mortgage. Consequently, when the 
grantor conveys by absolute deed, with covenants of warranty, and 
takes from the grantee an obligation in the form of a penal bond, which 
recites the conveyance, and also that the parties have agreed that the 
grantor may have the right and privilege to redeem at a stipulated price, 
and within a specified time, and it is conditioned that the grantee will 
convey according to the agreement, but does not bind the grantor to 
redeem, according to the agreement, the transaction is a conditional 
sale and not a mortgage, although it originated in a loan of money.— 
Haynie, adm’r, v. Robertson, 37. 

Party having prior lien ; what sufficient answer to objection that State is not 
made a party.—The presence of a prior mortgage, or a party having a 
prior lien, who is not subject to the jurisdiction of the court, and the 
validity of whose incumbrance is not disputed, may be dispensed with; 
and where such prior incumbrancer is a State which can not be made a 
party, this is a sufficient answer'to the objection that it is not made a 
party to a suit asserting no adverse claims to the rights of the State.— 
Kelly et al. v. Ala, & Cin. R. R. Uo., 490. 

Usury ; bill for relief of mortgage on account of.—Rogers et al. v. Tor- 
but et al., £23. 


. Mortgagee ; title of, who can not set up against mortgagor or his heir.—After 


default in the payment of the mortgage debt, the legal estate in the 
mortgaged property vests unconditionally in the mortgagee, and there 
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10. 


11. 


12. 


13. 


remains in the mortgagor only an equity of redemption ; yet, as against 
all the world, except the mortgagee and his privies in estate, the mort. 
gagor or his heir at law may be regarded as the owner of the fee, and 
strangers can not set up the mortgage to defeat a recovery in ejectment 
by him.— Denby v. Mellgrew, 147. 

Mortgagee in possession ; what must do when seelcing to foreclose.—A mort- 
gagee or his assignee, who is in possession, may come into equity for a 
foreclosure, although he is clothed at law with the legal title; but when 
he comes into equity for that purpose, he must offer to do equity by ac- 
counting for rents and profits.—Jb. 

Assignee of mortgage debt, when necessary party to bill for foreclosure.— 
Where a mortgage debt is assigned by parol, the legal title remainin, 
in the mortgagee, he is a necessary party to a bill for foreclosure file 
by the assignee. —Ib. 

Mortgagee ; twenty years possession by, presumption as to.—Where, prior to 
the year 1850 the mortgagee took possession of the mortgaged premises, 
and after occupying them for some time, conveyed absolutely to another, 
and the possession of the mortgagee and his vendee continued for more 
than twenty years, without interruption or claim from the mortgagor or 
his heirs, a sale of the property and conveyance under the mortgage, or 
almost any thing else, necessary to give repose to the title of the pur- 
chaser, will be presumed.— Dawson v. Hoyle, 44. 

Charter of railroad company, and mortgages construed.—The charter of rail- 
road company empowered it, among other things, to construct and 
operate a railroad between the cities of Mobile and New Orleans, and to 
require and hold such real property ‘as may be necessary and conven- 
ient, for the construction, maintenance and management of the rail- 
road,” and also to acquire ‘‘any steamboats, piers, wharves and appur- 
tenances thereunto belonging, that the directors may deem necessary, 
profitable and convenient for the corporation to own, use and manage, 
in connection with said railroad.” 

In deeds of trust, executed by the railroad corporation, the words of 
conveyance were qualified by clauses like the following: ‘The lands 
occupied by said railroad, or hereafter acquired, owned and occupied 

including all depots, &c., now owned and occupied, or here- 
after acquired in connection with said portion of said railroad, situate 
upon or lying within the limits of said cities, or upon or adjacent to 
said portion of said railroad, and the route and line thereof.” In an- 
other mortgage or deed of trust, the conveyance was qualified as follows: 
‘**All depots, station-houses, wharves and warehouses . . now owned 
and occupied, or hereafter to be acquired, and used in connection with 
its said railroad, together with all steamboats, and personal property 
used, or hereafter to be used, exclusively for the constructing, maintain- 
ing, operating or conducting the business of its said railroad.” Held, 

1. The charter authorizes the corporation to acquire and hold prop- 
erty to be used in the construction, maintenance and operation of the 
road, or in connection therewith ; but not the acquisition of property 
not needed or used, for one of these purposes, or in connection with 
such purposes. 

2. The mortgages conveyed only such property, real or personal, as 
was useful and necessary and employed in the construction, mainten- 
ance, operation, repair and preservation of said railroad; and property 
acquired and owned, and not used or to be used in connection with the 
railroad, and in promotion of the direct and proximate purposes of its 
construction, did not pass. 

3. Property bought of an opposition steamship line, not with a view 
of employing it in connection with the business of the road, but to with- 
draw it from business, thereby preventing competition, was not au- 
thorized to be acquired by the charter, and not covered by the granting 
clauses in the mortgages.— Morgan & Raynor, Trustees, v. Donovan, 241. 


14. Railroad companies; power to borrow money and secure its payment by mort- 





gage. —Corporations created for the construction of railroads, in the ab- 
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sence of limitation or restraint by statute, have power (at common law) 
to borrow money, and make bills, bonds or promissory notes for its re- 

ayment, and may mortgage its real and personal property to secure 
debts thus created, — Kelly et ai. v. Trustees Ala. & Cin. R. RB. Co. 489. 

15. Mortgagors, priority of payment; error without injury ; what not cause for 
reversal.— Where mortgagors and their lands are bound in any event for 
the payment of debts to different persons, it is no injury to them to 
give priority to either debt; hence they can not complain of a decree 
condemning lands for satisfaction of a mortgage, on the ground that it 
erroneously gave one debt a preference over the other—although the 
case would, perhaps, be reversable, if a party actually aggrieved had com- 
plained. — Bethune et al. v. Oates, 460. 

16. When mortgage paramount to execution lien.—A mortgage executed after 
an execution lien had been created and allowed to lapse, and before 
such execution lien was renewed, is a paramount lien to such a renewed 
execution lien.—Gamble, Ex’r, v. Fowler et al. 576. 

17. Mortgage of homestead under exemption act; separate examination of wife.— 
A mortgage of the homestead under the act ‘to regulate property ex- 
empted from sale and the payment of debts,” (Acts 1872-3, p. 64), 
required the voluntary signature and assent of the wife, which could 
be shown only by her examination, touching the same, separate and 
apart from her husband. —Balicum v. Wood, 642. ; 

18 Same; when mortgage void ; subsequent acknowledgment no avail.—A mort- 
gage of the homestead, without the formalities required by such act, is 
absolutely null and void; and, it not being regarded an instrument im- 
perfecily executed, which may be afterwards perfected, a subsequent 
acknowledgment will not validate it and can have ro retroactive effect. 
Ib. 

. Conveynnce to be delivered when money paid, and mortgage to secure unpaid 
money ; when operative; revestment in vendor; what operates as notice to 
intermediate pur'chaser.—Where the owner executes a conveyance of 
lands, aud deposits the same with an agent to be delivered to the pur- 
chaser when he complies with the contract, and executes a mortgage 
back to secure the unpaid purchase money, such instruments become 
operative only from the date of delivery; the title remains in the ven- 
dor until such delivery and eo instanti returns to him by the mortgage so 
as to preclude the interposition of any title or right in any other per- 
son; und the vendee’s mortgage, if duly recorded within ninety days 
(Rev. Code, § 1657), operates as a notice of its contents to one purchas- 
ing in the interval between its delivery and record.—McRae et al. v. 
Newman, 529. 

20. Same; what does not estop vendor from enforcing mortgage given by original 
vendee.—In such a case, the mere fact that an attorney, while he held 
the deed to the original purchaser, as an escrow, wrote out a convey- 
ance, at the instance of such purchaser, to a third person, who paid the 
purchase-money, without actual notice that his immediate vendor had 
not paid, does not estop the vendor from enforcing the mortgage of the 
original vendee, if recorded in due time—such second purchaser never 
making inquiry of the attorney, and the attorney not being informed 
as to the terms of payment agreed on between the original and second 
purchaser.— Ib. 


MUNICIPAL CORPORATION. 


1. Municipal corporation; acts of; when liable in damage for ditching, &c.—A 
municipal corporation does not act judicially, but its acts are adminis- 
trative in the construction of ditches, &c., to drain the streets; and if 
in so doing it concentrates water and discharges it on adjoining lands, 
whereby the land is washed up and injured, it is responsible in damages 
for such injury.— Mayor & Councilmen of Troy v. Coleman, 570. 

2. Same; diverting water from streets; when liable in damages.—If the cor- 
porate authorities of a town, in diverting water from their streets, 
discharge it by artificial means, in increased quantities and with col- 


i 
Cc 
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lected power and destructiveness, upon the lands of others, the cor. 
poration is liable for damage thus occasioned.—Mayor, &c., of Union 
Springs v. Jones, 654. 

3. Permission of former owner to erect a conduit; when purchaser no cause of 
action.—If the owner of a lot gives the corporate authorities, or their 
employees, authority to erect a conduil, or water escape, through it, in 
the manner in which it exists when the lot is sold by another, the pur. 
chaser has no cause of action so long as there is no change in the 
structure or increase in the flow of water.— Jb. 

4. Measure of damage to present owner; what plaintiff can not show.—Where 
the purchaser is not precluded from recovering by some act of the for- 
mer owner, the measure of damages is the injury to the lot after he be- 
came owner; the difference in value of the lot between the time the 
conduit was erected and the suit brought, is not a proper criterion of 
damages; nor can the plaintiff show, in the absence of the averment of 
special damages, that by reason of the flow of water on the lot his tenant 
left the premises. —J b. 


5. Irrelevant question.—A question in this case, whether ‘‘the water could 
have any other outlet through plaintiffs lot from the street, unless the 

Council was to make one,” is irrelevant and is properly excluded. 
Mayor, &c., of Troy v. Coleman, 570. 

6. What good defense; rights conveyed by former owner.—Evidence that ‘one 
of the sewers complained of, was put where it is at the request of a 
former owner,” is admissible and is a good defense, because such former 
owner Si. not invest his alienee with greater rights than he himself 
had.—Ib. 

7. Same; what will not preclude grantee from recovering damages.—Such an 
injury being a nuisance, the mere fact that the former owner brought no 
action or made no complaint against it, will not preclude a purchaser 
from him of the right to recover for the damage he may suffer—if by 
the act of the grantor the lot had not been subjected to a servitude for 
an outlet to the water of which the streets should be relieved.—J b. 


NEGLIGENCE. 


1. Negligence of wounded man or nurses ; when immaterial in murder.—Where 
death is caused by a dangerous wound, the person inflicting it is re- 
sponsible for the consequences, though the deceased might have re- 
covered with the exercise of more prudence and with better nurses; and 
a charge is properly refused which instructs the jury, without regard to 
the character of the wound, that the prisoner can not be convicted of 
murder, although the wound was inflicted with malice aforethought, 
pursuant to a formed design to kill, &c , if the wounded person died 
from the gross carelessness of himself or nurses.— Bowles v. T he State, 
335. 

2. Railroad company; negligence by.—Where a train of cars was moving 
backwards, within the limits of an incorporated town, while the de- 
ceased was walking on the track in the direction in which the train was 
moving, and no person was stationed to keep a look out, and the cars 
run over and killed the deceased, the company is guilty of negligence. 
Savannah & Memphis R. R. Uo. v. Shearer, Adm’x, 672. 

3. Contributory negligence; defensive matter; burden of proof.--In an action 
to recover damages for a wrongful act causing death, contributory neg- 
ligence on the part of the deceased is defensive matter, and the burden 
of proving it rests on the defendant, unless the pluintiff’s own testi- 
mony inculpates the deceased.—Ib. 


NEGRO. See Crrmimat Law, 83—Removat or CausEs. 


NEW TRIAL, See Crmomunat Law, 106. 


1, Mere continuation of suit.—-Au application for a new trial is a mere con- 
tinuation of the original suit.— Mills v. Long et al, 458. 
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NON-CLAIM. See Estates or DEcEDENTS. 
NON-RESIPENT. See Deposition or Witness, 2—Exemprions, 2. 


NON-SUIT. 


1. Statute requiring non-suit ; extent of. Term ‘*moneyed demand”; embraces 
what.—The statute (R. C. § 2678) requiring a non-suit against the plain- 
tiff recovering less than fifty dollars unless he makes the prescribed 
affidavit, extends to every suit on a “moneyed demand”—which term 
embraces every demand arising out of contracts, express or implied, 
which, from their nature, enable the plaintiff to make affidavit that the 
amount sued for is actually due.— Mills v. Long, et al. 458. 

2. Error; without injury, whut is —Where a cause is continued, as the judg- 
ment entry recites, ‘‘until the next term, with the express understand- 
ing that it is to be tried then, or dismissed from the docket,” it may be 
dismissed on motion, at the second ensuing term, notwithstanding a 
continuance at the intermediate term; and if a judgment of non-suit is 
entered, instead of dismissed, this is error without injury.—Slewart et al. 
v. Ross, 264. 


NOTARY PUBLIC. 


1. Notaries public; origin and duties of the office; constitutional and stututory 
provisions.— Notaries are of ancient origin, long known to the civil and 
common law. Statutes have been enacted regulating the manner of 
their appointment, and to some extent defining their duties, which were 
formerly strictly ministerial—not clothed with judicial power, nor 
charged with judicial duty. The constitution merely recognizes the 
existence of the office and provides for the mode of filling it; it does 
not create the office.—Carvoll v. The State, 396. 

2. Same; power of appointment by governor, civil and criminal jurisdiction con- 
ferred.—Under the constitution, the governor has the power to appoint 
notaries public, conferring upon them only such powers as are appro- 
priate to their office under existing law, or, in addition, the powers and 
jurisdiction of justices of the peace. In the latter case, the notary may 
exercise all the civil and criminal jurisdiction of a justice of the peace, 
as defined by statutes then existing, or thereafter enacted.—b. 


NOTICE. 


1. Verbal notice; when sufficient. —Where application or notice is required to 
be in writing, verbal notice will be sufficient, unless timely objection 
be made thereto.— Piedmont & Arlington Life Ins. Co. v. Young, 476. 


OFFICERS AND OFFICES. See Auprrorn—Norary Pustic. 


1. Effect of proclamation of Governor Parsons on offices and persous hold- 
ing office in Alabama at the end of the war.—(See Confederate States, 
4, 5.) 

2. Probate judge. or other officer, demanding fees, must point to some clear 
and definite provision of the statute authorizing the same.— Tillman v. 
Wood, 578. 


OFFICIAL BONDS. See Mostzez. 
OVERRULED CASES, AND HEREIN OF CASES CRITICISED, DIS- 


TINGUISHED, FOLLOWED, SUSTAINED, APPROVED AND RE- 
AFFIRMED. 


1. Andrews v. McCoy, 8 Ala. 920, distinguished from Lockhard v, Lockhard, 
16 Ala. 423, and explained in Tubb v. Fort, 283. 

2. Atkins v. The State, present term—as to sufficient recital, in judgment 
entry, of oath administered to the jury—sustained by Mitchell v. The 
State, 417. 


(52) 
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3. 
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11. 
13. 


14 


15. 


16. 


17. 


18. 
. Lx parte Weaver, 55 Ala. 250, reaffirmed by Ex parte Nettles, 276. 


20. 


21. 


~ 


22. 


23. 
24. 


25. 


26. 





Atwood v. Wright, 29 Ala. 346—in respect to the fraud or misrepresentg. 
tion of an administrator making a sale—the principle in such cage 
being confined to sales of personal property—held not applicable to, 
and distinguished from Fore, adm’r, v. Mec Kenzie, 115. 

Bigger v. Hutchings, 2 Stew. (Ala.) 445—in respect to presentation of 
claim against estate of decedent—reaflirmed by Smith v. Fellows, 
adm’r, 467. 


. Blair v. The State, 52 Ala. 344—in respect to sufficient recital in the jndg- 


ment entry, of the oath administered to the jury—sustained by Mitchel] 
v. The State, 417. 


. Branch Bank of Mobile v. Strother, 15 Ala. 51, 60—in respect to offer to 


pay amount actually due in bill seeking relief against usury—quoted 
and followed in Rogers et al. v. Torbut, et al. 525. 


. Burns v. The State, 48 Ala. 195—in respect to the constitutionality of 


§ 4189, Code of 1876—overruled by Green v. 7 he State, 190. 


. Bush v. The State, 52 Ala. 13—in respect to sufficient recital in judgment 


entry of oath administered to the jury—sustained by Mitchell v.. The 
Stale, 417. 


. Cases cited in Bishop's Cr. Law—in support of the principle which consti- 


tutes the charge in consideration, as to what constitutes murder—held 
not to sustain Mr. Bishop’s theory. — Judge v. The State, 406. 


. Crist v. The State, 21 Ala. 149, 150—in respect to sufficient recital in 


judgment entry, of oath administered to jury—sustained by Mitchell v. 
The State, 417. 


- Davis Avenue Railroad Company v. Mallon, 57 Ala. 168—as to motion to 


dismiss for want of security for costs—held unlike, in principle, to 
Heflin v. Rock Mills Manu’ & Lumber Co. 613. 

Dane v. McArthur, 57 Ala. 448—declaring that judgments do not operate 
as liens—followed in Gamble, Ee’r, v. Fowler et al. 576. 

De Bardelaben v. The State, 50 Ala. 180—in respect to what constitutes a 
sufficient recital in the judgment entry, of the oath administered to the 
jury—sustained by Mitchell v. The State, 417. 

Edwards v. The State, 49 Ala. 334—in respect to sufficient recital in judg- 
ment entry, of oath administered to jury—sustained by Mitchell v. The 
State, 417. 

Ex parte Allen, 55 Ala. 258—reaffirmed by Ex parte Nettles, 276. 

Ex parte Bryant, 34 Ala. 270—in conflict with decision followed by Ee 
parte Nettles, 276. 

Ex parte Heflin, 54 Ala. 95, adhered to in Heflin v. Rock Mills Manuf’g & 
Iumber Co. 615. 

Ex parte McAnally, 53 Ala. 495, followed in Ex parte Nettles, 276. 


Ex parte Winston, 52 Ala. 419—cited and followed in Young et al. v. The 
Stale, 379. 

Ex parte Wray, 30 Miss. 673, severely criticised and disapproved by Be 
parte Nettles, 275. 

Fail v. McRae, 36 Ala. 61—in respect to creation of partnership by cer- 
tain contract—followed by Robinson v. Bullock, 618. 

Field v. The State, 52 Ala. 348, approved by Judge v, The State, 407. 

Floyd v. The State, 55 Ala. 61, cited and followed in Young et a. v. The 
State, 379. 

Hall v. The State, 40 Ala. 698, 707—as to propriety of charge on absence 
of suspicion of other guilty agent-—reaflirmed, and limited to cases in- 
volving certain circumstances—-by Childs et als. v. The State, 349. 

Hepburn v. Griswold, 8 Wall. (U. 8.) 603 (which held the legal tender acts 
of congress not applicable to existing contracts) having been subse- 
quently overruled by the U. 8. Supreme Court, this court—where a 
judgment creditor having an execution levied on his debtor’s land, in 

May, 1870, and instructed the clerk and sheriff to receive nothing but 

gold and silver or its equivalent, in satisfaction of the debt, and refused 

to receive legal tender notes except at 15 per cent. discount, which was 
then the premium on gold, and which the defendant refused to pay, but 
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27. 


28. 


29. 


30. 
31. 


32. 
33. 


34, 


35. 


36. 


37. 


38 


39. 


40. 


41. 


42. 


43. 
44. 


offered to pay them at 10 per cent. discount, which offer the plaintiff 
finally accepted—holds that the premium could not be recovered back, 
after the overruling of Hepburn v. Griswold, supra.—-Troy v. Bland, 
adm'r, 197. : 

Johnson v. The State, 47 Ala. 31, 62—in respect to suflicient recital in 
judgment entry, of oath administered to the jury—overruled by Mitch- 
ell v. The State, 417. 

Knotts v. Tarver, 8 Ala. 743—in respect to intervention of equity only 
when account not adjustable at law—quoted and tollowed in Avery, 
adm’s, v. Ware et al. 476. 

Lockhard v. Lockhard, 16 Ala. 423, distinguished trom Andrews v. McCoy, 
8 Ala. 920, and explained and distinction shown in Tubb v. Fort, 283. 

Mayor & Councilmen of Troy v. Coleman, present volume, 570--followed 
by Mayor, &e v. Jones, 654. 

Milton v. De Yampart, 3 Ala, 648—in respect to liability of indorsers for 
indorsements in blank—quoted and followed in Hooks v. Anderson, 
240. 

Moore v. Smith, 19 Ala. 774.—as to community of profits and loss in 
partnerships—distinguished from McCrary v. Slaughter, 234. 

Moore v The State, 52 Ala. 424—in respect to sufficient recital in judgment 
entry of oath, administered to the jury —sustained by Mitchell v. The State, 
417. 

Moore v. The Slate, 36 Miss. 137—as reasserted in Beall v. The State, 39 
Miss, 721—disapproved by Ex parte Neitles, 275. 

McNeil v. The state, 47 Ala. 503—in respect to sufficient recital in judg- 
ment entry of oath administered to jury—sustained by Mitchell v. The 
State, 417. 

McGuire v. The State, 37 Ala. 161—in respect to sufficient recital in judg- 
ment entry of oath administered to the jury—sustained by Mitchell v. 
The State, 417. 

Murphy v. The State, 54 Ala. 178—as to sufficient recital in judgment 
entry of oath administered to the jury—overruled by Mitchell v. The 
State, 417. 

Nashville & Chattanooga R. R. Co. v. Peacock, 25 Ala. 229—in respect to 
liability of Railroad Company for killing live stock—held not to give a 
fair interpretation of the statute (Code of 1876, § 1704), Zeigler;v. South & 
North R. R. Co. 595. 

Paris v. The State, 36 Ala. 235—as to the silence of the record in the mat- 
ter of the service of the copy of indictment, and list of jurors, on de- 
fendant—followed in Mitchell v. The State, 420. 

Price v. Lavender, 38 Ala. 389—as to liability of indorser in blank—quo- 
ted and followed in Hooks v. Anderson, 241. 

Robertson v. The State, 43 Ala, 325--in respect to service of list of jurors 
yy the prisoner in a capital case—overruled by Mitchell v. The State, 
420. 

Smith v. The State, 47 Ala. 545, and same case, 53 Ala. 486—as to suffi- 
cient recital in judgment entry of oath administered to the jury—over- 
ruled by Mitchell y. The State, 417. 

State v. Boots Coleman, present term—cited and followed in Young et al v. 
The State, 379. 

Walker v. The State, 49 Ala. 370—as to what is ~ sufficient recital, in the 
judgment entry of the oath administered to the jury---sustained by 
Mitchell v. The State, 417. 


5. Wooster v. The State, 55 Ala. 217—in respect to allowing no: pros. to be 


entered as to one of several counts of an indictment, and not pass on 
demurrer to such count—reaflirmed by Lacey v. The State, 385. 


PARTNERSHIP- - 
1, 





Partnership ; what constitutes. —A joint undertaking and community of 
profit and loss, in the results of the business, constitute a partnership, 
although each partner retains the exclusive ownership of the separate 
property contributed by him to the use of the partnership.—McCrary ». 

Slaughter, 230, 
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PARTNERSHIP—Continued. 


oo oa 


2. Sume ; what does not authorize partner to make or endorse promissory note in 
name of.—An ordinary partnership for planting or farming in the culti- 
vation of land, does not involve the power of each partner to bind the 
partnership, or his co-partners, by making a promissory note in the 
partnership name.—Jb. 

. Same.—In an agreement for such a partnership, an express stipulation 
that one partner shall furnish the mules necessary for the business, and 
that neithe: shall bind the other by contracts, excludes the inference of 
authority in the other to bind the partnership by the purchase of mules; 
and such power can not be implied as a matter of law, from the nature 
and purposes of the partnership.—b. 

Same; partnership not created by the contract ; demurrer not aided thereby.— 
Upon principles settled in Moore v. Smith, (19 Ala. 774), and approved 
in Fuil v. Mc Ree, (36 Ala. 61), it is held that the contract in this case 
does not create a partnership ; nor would the demurrer be aided if such 
relationship were created between the parties.— Robinson v. Bullock, 618, 

Action brought by two partners ; death ot one, suit prosecuted in name of 
surviving partner.— Davidson v. Weem’s Ex’r., 187. 

Action between parties ; when remedy at law exclusive.—-While it is a general 
rule that an action ex contractu, at law, is not maintainable betwee . part- 
ners or partnership transactions, yet they may sue each other for the 
breach of distinct, positive stipulations binding on one only, contained 
in the partnership agreement. In such cases, the necessity of an ac- 
count of the partnersip transactions, not being involved, the remedy at 
law is generally exclusive.-—Robinson v. Bullock, 618. 


PAYMENT— 





1. Debt ; where payable.—In general, in the absence of something to the con- 
trary in the contract, it is the duty of the debtor to make payment at 
the residence of the creditor—hence, where suit is brought here to re- 
cover a debt calculated according to the standard of a foreign country, 
and payable there, the verdict is properly directed for the amount of 
legal tender notes, at the time of the trial, required to put the amount 
due the plantifis at the place of their residence.—Maberry v. Leach, Har- 

rison & Forwood, 339. 

2. Payment of debt by third party without request ; when debtor liable to party 
aying.—Although generally one man can not make another his debtor 
y paying his debt toa third party without his request ; yet, if the 

debtor avails himself of the payment, by insisting on it as a satisfaction 

of the debt, he thereby becomes liable to the party making the pay- 

ment.——Denby v. Mellyrew, 147. 

3. Want of authority of administrator to make sale ; who can not deny and de- 

feat payment.—One who enters and remains in possession of land under 

a sale by the administrator, cannot be heard to deny his authority to 

make it, and thus defeat payment of the purchase-money ; but may, if 

the sale was in excess of his authority, on proper proceedings, compel 
creditors and heirs to elect its ratification, and confirmation or recis- 

sion.— McCully v. Chapman, Adm’r., 325. 

4, Assignees of noles given for lands ; what determines priority of payment.— 

Where the purchaser of lands executes several promissory notes for the 
purchase money, falling due at different times, and secured by mortgage 
or other instrument creating a lien on the lands for their payment, an 
assignment of the notes is an assignment pro tanto of the security for 
their payment, in the absence of an express stipulation to the contrary; 
and the several assignees are entitled to priority of payment, according 
to the date of their respective assignments, without regard to the time 

when the notes severally matured.— Ala. Gold Life Ins. Co. v, Hall, 1. 

5, Same.—In such case, five of the notes being payable one, two, and three 

months after date, and eleven payable five years after date, with interest 
payable semi-annually; while the power of attorney to the vendor con- 
taining the power of sale authorized him ‘to sell and conyey the real 
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estate, or so much thereof as may be necessary, upon default in pay- 
ment of said notes, or either of them, or the interest due thereon, as 
aforesaid;” and further provided that ‘‘in case he shall have negotiated 
any of said notes before their maturity, so that some other person may 
be the lawful holder thereof, then said lawful holder of said note or 
notes may execute all the powers herein conferred on said” [vendor) 
‘50 far as they may apply to such note or notes held by such person, 
and in case of the death of said vendor, his executors or administra- 
tors may execute all the powers herein conferred, so far as they may 
apply to any of said notes remaining assets of his estate; and the said 
person conducting said sale or sales shall, from the proceeds of sale, 
first pay the expenses of sale, then the interest and principal on the 
notes then due in the order of maturity, rendering the surplus, if any, 
to the said” [purchaser]: held, that these stipulations did not change 
the — above stated, so fur as regards the notes last falling 
due.—b. 

6. Promissory note; liability of promissor to pay assignee.— Auerbach et al. 
v. Pritchett, 451. 


PENAL STATUTE. See Cromnar Law, 107. 
PERFORMANCE. See Contracts, 6; SpeciFic PERFORMANCE. 


PLEADING AND PRACTICE. See Action ; AMENDMENT ; CHANCERY. 


1. Consolidation of suits ; when properly ordered.—Separate suits before a jus- 
tice of the peace, between the same parties on promissory notes appa- 
rently given in the same transaction, are properly consolidated in the 
City Court, when brought there by certiorari upon a single petition and 
bond.— Berry et al. v. Ferguson et al., 314. 

2. Complaint ; sufficiency of.—Where the marriage license mistook the names 
of the parties it authorized to marry, the man’s name being written 
therein J. L. Arnold, instead of D. L. Arnold; and the female’s name 
being written Ellen, instead of Nancy Ellen, and the license being is- 
sued to these identical parties, a complaint charging that the license 
was issued for the marriage of D. L. Arnold, by the name of J. L. Ar- 
nold, and Nancy Ellen Mitchell, by the name of Ellen Mitchell, averring 
the identity of the parties, is sufficient.— Mitchell y Davis, 615. 

3. Plea in abatement; what demurrable.—An unverified plea in abatement of 
plaintiff's action, averring a judgment in favor of defendant, in the 
same court, upon the same cause of action, between the same parties, 
and the pendency of the Supreme Court undetermined, on appeal of 
plaintiff in that, at the time the action was commenced, and showing 
that the former suit was between plaintiff's guardian for her use and de- 
fendant, is demurrable, because of inconsistency and want of a verifica- 
tion.—Ellerbe, Adm’r, v. Troy, Adm’r, 143. 

4. Plea ; what demurrable.—It is no answer to a suit brought by the intestate, 
and prosecuted afterwards by her administrator, to recover the amount 
due on a promissory note which had matured, and the interest on which 
was payable annually—that the intestate was entitled only to a life es- 
tate therein, and to the interest accruing thereon during her life ; such 
plea admits a right of action in plaintiff when the suit was brought, 
and a right to recover interest; and as the note was past due, she could 
not split her cause of action for interest, and was entitled to recover 
both principal and interest.—Jb. 3 

5. Plea denying ownership of cause of action; requisites of.—A plea denying 
plaintiff's ownership of the cause of action, must be direct and positive; 
and though in some instances affidavit of its truth may be made on in- 
formation and belief, the qualification must be made in the affidavit, 
and not in the plea; if made in the plea, it is insufficient, and properly 
stricken from the files. —Berry et al. v. Ferguson et al., 314. 

6. Detinue ; what not pleadable in bar or abatement of.—The failure to find and 
seize the property sued for, can not be pleaded in bar or abatement of 
an action of detinue.— Morgan v. Wing, 301. 
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7. Affidavit for attachment for tort ; what defect in, not pleadable in abatement, 
The special affidavit required by statute, as to the particular facts and 
circumstances of the claim, where an attachment is sued out to recover 
damages, is intended for the single purpose of enabling the officer 
granting the writ to determine the amount for which a levy must be 
made, and its sufficiency can not be tested by plea in abatement.— Had- 
ley et al. v. Bryers, 139. . 

8. Motion to dismiss for want of security for costs; waiver.-—If the defendant. 
ant appears and pleads, or otherwise enters into defense, without moy- 
ing to dismiss for want of security for costs, he thereby waives the ob- 
jection, and admits himself rightly in court.— Heflin v. Rock Mills Man- 
ufacturing & Lumber Co. 613. 

9. Same; when such motion properly overruled.—Where the defendant ap- 
peared before the circuit judge, in a suit by petition for rehearing, and 
moved to dismiss the petition and filed demurrers—pertaining solely to 
the sufficiency of the petition—and his motions and demurrers being 
overruled, applied to the Supreme Court for mandamus to compel the 
circuit judge to dismiss petition on the grounds contained in said mo- 
tions and demurrers, and, atter the Supreme Court denied the mandamus, 
he made a motion in the Circuit Court to dismiss for want of security 
for costs—he/d, that such last motion being made at such time, was 
properly overruled. (Case of Davis Avenue Railroad Co. v. Mallon, 57 
Ala. 168, held to be unlike the present case in principle. )—Jb. 

10. When cause dismissed on motion; error without injury.—Where a cause is 
continued, as the judgment entry recites, ‘‘ until the next term, with 
the express understanding that it is to be tried then, or dismissed from 
the docket,” it may be dismissed, on motion, at the second ensuing 
term, notwithstanding a continuance at the intermediate term; and if a 
judgment of non-suit is entered, instead of dismissed, this is error with- 
out injury.—Slewart etal. v. Ross, 264. 

11. Demurrer must be specific. —A demurrer assigning as a ground ‘that said 
complaint does not contain a substantial cause of action,” fails to spec- 
ify any particular in which the complaint so failed, and therefore, under 
the statute, can not be sustained.— Mayor and Councilmen of Troy v. Cole- 
man, 570. 

12. Demurrer without consequenee.—A demurrer which discloses no defect in 
the complaint, is without consequence. — Id. 

13. Demurrer, ruling of court on; when not revisable—Rulings upon demurrer 
not shown otherwise than by recitals in the bill of exceptions, cannot 
be revised on appeal.— Tuscaloosa Scientific & Art Association v. The 
State, ex rel. Murphy, 54; Sternan et al. v. Mare, 608. — , 

14. Same.—Where rulings upon demurrer are not shown by any judgment 
entry, the appellate court will not revise them, although the bill of ex- 
ceptions recites what such rulings were.— Morgan v. Wing, 30. 

15. Deposition; motion to suppress; when too late.—It is too late to make a mo- 
tion for the first time to suppress an entire deposition, after the parties 
have expressed themselves ready for trial and announced satisfaction 
with the jury.—Ib. 


POWERS. 


1. Powers in will; when sale under, not necessary inquiry.—Where a bill does 
not seek to set aside sales made by an executor, but, on the contrary, 
ratifies and confirms them, the court need not inquire whether such 
sales were or could have been made under powers contained in the will, 
or under orders of the probate court.— Morris et al. v. Morris, 444. 

2. Power of sale under a will; what valid compliance.—A testator provided in 
his will that his wife was to have the power of selling or exchanging 
any of the property devised, for cash or other property, provided the 
power be exercised by and with the advice of two persons named in the 
will; whereupon the wife, by ordinary deed of bargain and sale, duly 
attested, conveyed a lot to another, reciting in the conveyance that it 

was with the knowledge and consent of the two persons named in the 
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will, and such persons endorsed on the conveyance that they ratified 
and confirmed the sale—held, that the sale was a valid execution of the 
power in the will, and conveyed the title to the purchaser.--Dawson et 
al. v. Ramser, 573. 


PROHIBITION. 


1. Prohibition; when does not lie.—The writ of prohibition does not lie 
against a court or judge, except where there is no jurisdiction, or, there 
being jurisdiction for a particular purpose, where such jurisdiction is 
transcended.— Hx parte Brown, 536. 

2. Same.—Whether or not the statutory lien given in favor of the State to 
secure bonds endorsed under the internal improvement aid law, can 
operate in favor of a holder of such bonds, and entitle him to be subro- 
gated to such lien, is a question that can be decided in no other than a 
chancery court, and if the chancellor commits error in a decree thereon, 
it is not to be revised or corrected by a writ of prohibition.—--Jb. 


PROCESS. 


1. Authority of attorney to superintend exeeution of process.-—In this State an 
attorney has a general authority to superintend and direct the execution 
of process issued on judgments which he has obtained for his clients, 
and may lawfully give such instructions to the officer executing it, as 
could be given by his client, and the process will protect him to the ex- 
tent that it would protect his client.—Smith et al. v. Gayle, 600. 


PROVISO. 
1. Meaning of term “proviso.”--(See Constitutional Law, 2.) 


PUNISHMENT. See Crmiunat Law, 134. 


RAILROADS. See Common Carrier. 


1. Charter of railroad company, and mortgages construed.—The charter of rail- 
road company empowered it, among other things, to construct and 
operate a railroad between the cities of Mobile and New Orleans, and to 
require and hold such real property ‘‘as may be necessary and conven- 
ient, for the construction, maintenance and management of the rail- 
road,” and also to acquire ‘‘any steamboats, piers, wharves and appur- 
tenances thereunto belonging, that the directors may deem necessary, 
profitable and convenient for the corporation to own, use and manage, 
in connection with said railroad.” 

In deeds of trust, executed by the railroad corporation, the words of 
conveyance were qualified by clauses like the following: ‘The lands 
occupied by said railroad, or hereafter acquired, owned and occupied 
, including all depots, &c., now owned and occupied, or here- 
after acquired in connection with said portion of said railroad, situate 
upon or lying within the limits of said cities, or upon or adjacent to 
suid portion of said railroad, and the route and line thereof.” In an- 
other mortgage or deed of trust, the conveyance was qualified as follows: 
*‘All depots, station-houses, wharves and warehouses . . now owned 
and occupied, or hereafter to be acquired, and used in connection with 
its said railroad, together with all steamboats, and personal property 
used, or hereafter to be used, exclusively for the constructing, maintain- 
ing, operating or conducting the business of its said railroad.” Held, 

1. The charter authorizes the corporation to acquire and hold prop- 
erty to be used in the construction, maintenance and operation of the 
road, or in connection therewith ; but not the acquisition of property 
not needed or used, for one of these purposes, or in connection with 
such purposes. 

2. The mortgages conveyed only such property, real or personal, as 
was useful and necessary and employed in the construction, mainten- 
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RAILROADS— Continued. 


ance, operation, repair and preservation of said railroad; and pro 
acquired and owned, and not used or to be used in connection with the 
railroad, and in promotion of the direct and proximate purposes of its 
construction, did not pass. 

3. Property bought of an opposition steamship line, not with a view 
of employing it in connection with the business of the road, but to with. 
draw it from business, thereby preventing competition, was not an- 
thorized to be acquired by the charter, and not covered by the granting 
clauses in the mortgages.— Morgan & Raynor, Trustees, v. Donovan, 24}, 

2. Railroad companies; power to borrow money and secure its payment, 
Corporations cmnel for the construction of railroads, in the ab- 
sence of limitation or restraint by statute, have power (at common law) 
to borrow money, and make bills, bonds or promissory notes for its re. 
payment, and may mortgage its real and personal property to secure 
debts thus created, — Kelly et al. v. Trustees Ala. & Cin. R. R. Co. 489. 

3. State endorsement under Acts 1869-70, creating paramount lien ; when rail- 
road company may create subordinate lien.—The internal improvement 
law, (Acts of 1869-70, p. 70,) while providing that the State shall have 
a first and paramount lien for its protection, when it has endorsed bonds 
under that act, does not forbid the railroad corporations from creating 
other hens on the property subordinate to such lien of the State; 
especially a lien to secure the bonds endorsed, &c.—Jb. 

4. Remedy by statute is given the Slate alone; when cannot be set up by pur- 
chasers of railroad.—The remedies afforded by the statute are given to, 
and enforceable by the State alone ; they can not be set up by the pur- 
chasers of the road, in a contest between them and the holders of en- 
dorsed bonds, secured also by the corporation’s mortgage, to defeat the 
latter in foreclosing such mortgage, whatever might be their effect if the 
State were a party, and the holders of endorsed bonds, secured also by 
the corporation’s mortgage, should seek to set up rights under the 
mortgage to embarrass the State in pursuing its remedies.—1b. 

5. Resolution of directors, authorizing bonds to raise money; when includes 
earnings, profis, &c.—Where the governing body of the corporation, in 
a resolution authorizing an issue of bonds to raise money, provide for 
the execution of a deed of trust to secure the same, on its right of way, 
road-bed, ete., ‘and on all the real and personal property now and hereafter 
belonging to the company,”—this necessarily includes the earnings and 
profits, and authorizes a trust deed conveying the tolls, freights, rents, 
incomes, &c.—Ib. 490. 

6. Receiver of railroad ; appointment of ; court of equity acts with caution ; case 
demanding such appointment ; effect of. —Where the appointment of a re- 
ceiver is asked to displace the exercise of corporate authority over a 
railroad, courts of equity act with extreme caution, and require a clear 
case of right, and of pressing necessity to induce their interference ; 
but when the corporation itself has been declared bankrupt, with in- 
terest having accumulated on its bonds exceeding the value of the prop- 
erty mortgaged to secure them, and the purchasers of the equity of re- 
demption at the assignees sale are in possession of the road and property 
mortgaged, receiving the incomes, profits and earnings of the road 
(which the mortgagee is entitled to take), and using the property for 
their own exclusive use and benefit, a clear case is presented for the 
appointment of a receiver; and such appointment would not be an in- 
terference with the corporate power and authority over the road, ora 
disturbance of corporate possession, but merely of that of the pur- 
chasers, who are using it for their own exclusive benefit.—Jb. 

7. Void endorsement by State ; liability of railroad compauy, on bonds.—Al- 
though railroad bonds be endorsed in contravention and fraud of the in- 
ternal improvement law, and the endorsement be therefore void, this 
will not release the corporation of its liability for such bonds, which 
the corporation has secured by a deed of trust upon its property.—Jb. 

8. Railroad company; negligence by.—Where a train of cars was moving 

backwards, within the limits of an incorporated town, while the de- 
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ceased was walking on the track in the direction in which the train was 
moving, and no person was stationed to keep a look out, and the cars 
run over and killed the deceased, the company is guilty of negligence. 
Savannah & Memphis R. R. Oo. v. Shearer, Adm’x, 672. 

y, Act te prevent homicides, omitted from Code; subsequent act to supply omis- 
sion; remedy against corporations for acts causing death.—The act ap- 
proved February 21, 1860, entitled, ‘‘an act to prevent homicides,” 
which repealed sections 1938 and 1939 of the Code of 1852, having been 
omitted from the Revised Code of 1867, in which the repealed sections 
were inserted; and the act of the same title, approved February 21st, 1872, 
having been passed to remedy the omission; section 1941 (Rev. Code, 
22300), which gives against corporations the same remédy for wrongful 
acts causing death, which said sections 1938, 1939, gave against indi- 
viduals, now gives the same remedy as by the amending act of 1872. —Jb. 

10. Section 1704, Code of 1876, not distinguishable from act of 1877; what net 
a fair interpretation of the language.—The ‘‘act to define and regulate the 
liabilities of railroad companies,” approved Feb. 11, 1852, and carried 
from the Revised Code into the Code of 1876, as section 1704, is not 
distinguishable in principle from the similar provision in the act of 
1877 ; and although in the case of the Nashville & Chattunooga R. R Co, 
v. Peucock (25 Alu, 229), it was held that the liability was not absolute, 
but that circumstances tending to show that the killing wes the result 
of accident, which could not have been avoided by the exercise of skill 
and care, could be shown in defense, such is not a fair and natural in- 
terpretation of the language.—Zeigler v. S. &. N. R. R. 594. 

11. Sections of the Code repealed by other sections, —Likewise, it seems that the 
act of 1877, sections 1710-1715, inclusive, of the Code of 1876, necessa- 
rily superceded and repealed sections 1704 to 1709 of the same Code. 
1b. 595. 

12. When railroad becomes bailee.—Leigh Bros. v. M. & 0. R. R. Oo. 165, 
note 3. R 


RECEIVER. See Cuancery, 25. 


1. Receiver of railroad ; appointment of ; court of equity acts with caution ; case 
demanding such appointment ; effect of.—Where the appointment of a re- 
ceiver is asked to displace the exercise of corporate authority over a 
railroad, courts of equity act with extreme caution, and require a clear 
case of right, and of pressing necessity to induce their interference; but 
when the corporation itself has been declared bankrupt, with interest 
having accumulated on its bonds exceeding the value of the property 
mortgaged to secure them, and purchasers of the equity of redemption 
at the assignees sale are in possession of the road and property mort- 
gaged, receiving the incomes, profits and earnings of the road (which 
the mortgagee is entitled to take), and using the property for their own 
exclusive use and benefit, a clear case is poneated for the appointment 
of a receiver ; and such appointment would not be an interference with 
the corporate power and authority over the road, or a disturbance of 
corporate possession, but merely of that of the purchasers, who are 
using it for their own exclusive benefit.— Kelly et al. v. Trustees Ala. & 
Cin. R. R. Co. 490. 


RECOMMENDATION. 


1. Recommendation; when subjects person giving, to action, if false. —A recom- 
mendation is not a guaranty; yet, if a person recommends to a whole- 
sale merchant one who desires to purchase goods on a credit, knowi 
that the merchant is unacquainted with his financial condition an 
credit, good faith requires that his representations must be true; and 
if he knowingly or recklessly makes false representations, on the faith 
of which the merchant sells goods on a credit, and loses thereby, an 
action for damages lies against him.—Zinstein, Hirsch & Qo. r. Marshall 
& Conley, 153. 

2. Charge to jury; what free from error.—In action against a writer of a letter 

(53) 
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of recommendation in these words, ‘Mr. H. is doing a small but safe 
business in this town; he wishes to buy several hundred dollars worth 
of groceries from you; he is good for all he buys, and you may safely 
sell him a bill; we recommend him to you, and hope you will treat him 
satisfactorily,’’—the court having instructed the jury as follows: The 
effect and meaning of the letter is, that H. had, at the time, the ability 
to pay for all goods purchased by him; that he had at his command 
means, property or money, with which to pay for all goods he migh! bay 
from plaintiffs, and his ability was such as to make it safe for plaintiffs 
to credit him; that, in order to make a man good in the sense im which 
the word is here used, it is not necessary for him to have more property 
than is exempt from levy and sale under exeeution; but the word can. 
not be restricted toa willingness to pay when in funds, nor merely to 
the promptness with which he had previously met his obligations; but 
that he had, at the time, property or money with which to meet the 
amount for which he was recommended, or was in condition and could 
command the same when the debt fell due; that the term sereral means 
more than two, but not very many, and includes seven—held, that there 
was no error in these instructions.—J/b. 

3. Same; when erroneous.—A charge to the jury in these words: “If the 
jury believe from the evidence that the defendants represented to 
plaintiff, as alleged in the complaint, that he was good for all he might 
buy on a credit, they must then find from the evidence whether, at the 
time the representation was made, H. had property enough to enable 
him to pay the amount for which he was so recommended to credit, 
and that if he had not such property, he was not good for such 
amount”—asserts an inaccurate test of ability to pay, and is errone- 


ous,—Tb. 
RECOUPMENT. See Set-orr anp RECOUPMENT. 
REHEARING AT LAW. 


1. Motion to dismiss for want of security for costs; waiver.—If the defendant 
appears and pleads, or otherwise enters into defense, withont moving 
to dismiss the petition for want of security for costs, he thereby waives 
the objection, and admits himself rightly in court.— Heflin v. Rock Mills 
Manuf’q & Lumber Co, 613. 

2. Same; when such motion properly overruled._-Where the defendant ap- 
peared before the circuit judge, in a suit by petition for rehearing, and 
moved to dismiss the petition and file dewurrers—pertaining solely to 
the sufficiency of the petition-—and his motions and demurrers being 
overruled, applied to the Supreme Court for mandamus to compel the 
circuit judge to dismiss petition on the grounds contained in said mo- 
tions and demurrers, and, after the Supreme Court denied the man- 
damus, he made a motion in the Circuit Court to dismiss for want of 
security for costs—held, that such last motion being made at such 
time, was properly overruled. (Case of Davis Avenue R. R. Uo. v. Mal- 
lon, 57 Ala. 168, held to be unlike the present case in principle).—Jb. 

3. Interlocutory ruling; no appeal from; mandamus proper remedy.—There 
being no final judgment, an appeal does not lie from the interlocutory 
ruling in a suit by petition for rehearing under section 3161 of the Code 
of 1876, nor will such appeal be aided by the final judgment in thé 
original cause; mandamus is the proper remedy if the ruling was incor- 
rect. — Ib. 


REMOVAL OF CAUSES TO UNITED STATES COURT. 


1. Removal of case to U. 8. Court; when properly denied.—In the absence of 
any hostile legislation, regulation or custom of the State interfering 
with the full rights of defendant in the City Court of Selma, he cannot 
have his cause removed to the Circuit Court of the United States be- 
cause he is a negro; the act of Congress (Rev. Stats. § 641) does not au- 

. thorize a removal under such circumstances.--7homas v. The Stute, 6 
rel. Stepney, 365. 
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RENT. See Lanpiorp anp TENANT. 

RESULTING TRUSTS. See Trusts anp Trustezs, 1-3. 
RETAILING SPIRITUOUS LIQUORS, See Crmmat Law, 108-110. 
RETROACTIVE LAW. 


1, Retroactive law; when law not construed as.—A law is not to be construed 
as having a retroactive effect, unless it is plain from its terms that the 
legislature so intended.—Smith v. Kolb et al. 045. 

2. Same; act amending mechanic's lien law.—The act of April 19th, 1873, “to 
amend section 3101, 3102 and 3104 of the Revised Code,” in relation to 
mechunic’s liens has no retroactive operation.—-Jb. 


RETROSPECTIVE LAW. See Retroactive Law. 


RESIDENCE. 


1. Residence; meaning of, in application for, and policy of life insurance.—A 
policy of life insurance, and the application for it, must be construed 
together, and in the absence of something showing a contrary inten- 
tion, words used in one must receive the saiae meaning when used in 
the other. Thus construed, in this case, the word residence in the ques- 
tion propounded the assured, intended to signify his place of perma- 
nent rather than of temporary abode; in the sense of domicil, rather 
than of mere inhabitancy—and this being truly stated, the fact that the 
assured sojourned some year or two in another State did not render his 
answer untrue. — Mobile Life Ins. Co. v. Walker, 290. 


REVENUE LAW. See Croat Law, 111-114, 


1. Same; bill for raising revenue, what is; must originate in the House; act ap- 
proved February, 1870, declared unconstitutional.—The bill to be entitled 
an act ‘*'To amend an act entitled an act to establish revenue laws for 
the State of Alabama,” approved Feb, 9th, 1870, was a bill for ‘‘raising 
revenue,’ within the meaning of the constituticn of 1868 (art. 10, § 15), 
which must originate in the House of Representatives; and it affirma- 
tively appearing from the journals that said bill originated in the Senate, 
it is therefore declared unconstitutional and void. (Mannine, J.—of 
the opinion that the question as to whether the bill was properly intro- 
duced in the Senate first, was a question for the legislature and not for 
the courts.) —Perry County et al. v. Railroad et al. 547. 

2. Bill for raising revenue ; definition; what included.—A bill for raising reve- 
nue, as termed in the constitution, is a bill providing for the levy of 
taxes as a means of collecting revenue—hence, a bill for reducing taxa- 
tion, if ee for collecting revenue, is still a bill for ‘‘ raising rev- 
enue.” —1b, 

3. Revenue law of 1868; two distinct systems provided; assessments by auditor 
and assessor,—Under the revenue act of 1868, two distinct systems of as- 
sessment are provided; one of general subjects of taxation, which is re- 
quired to be made by the assessor; the other, of railroads and their 
rolling stock, which duty was cast on the auditor. There has been no 
law since before December 31st, 1868, which authorized the tax assessor 
or collector to assess railroads or their rolling stock.—Ib 

4. Same; no provision for county taxes; levy of county taxes.—Under said act 

there is no such thing as an assessment of property for county taxes; 
the assessment is for State taxation alone. But after equalization of the 
assessment by the county board, the court of county commissioners levy 
a tax on the State assessments to provide for county expenses. State 
taxes are assessed, county taxes are only levied.—Ib 

. Assessment necessary before collection of taxes.—There must be an assess- 

ment, either pursuant to or adopted as a basis of the levy, before there 
can be a lawful collection of taxes.—Jlb. 

6. Escaped taxes ; what are not; power to assess.—In the acts of 1868, and 
1875, ‘‘to establish revenue laws for the State of Alabama,” are clauses 


ou 
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REVENUE LAW—Continued. 


which empower the assessor and collector, in certain conditions, to as- 
sess property which had escaped assessment during previous years; but 
those clauses give no authority to such officers in the cases under dis- 
cussion, because, Ist, this is not property which has escaped assessment 
—these railroads having been assessed each year for State taxes; 2d, the 
assessor had no authority to assess railroads or their rolling stock, and 
hence it cannot be affirmed that they have escaped the assessor,—the 
auditor was the assessor, and they had not escaped him; 34d, as there is 
no authority to assess any property for county taxes, and the railroads 
were assessed for State taxes, they did not escape any assessment which 
the law authorized to be made. —/b. 

7. Commissioners’ court; no power to levy on railroads for escaped taxes.—The 
court of county commissioners has no authority to levy taxes on rail- 
road property, which has escaped them during previous years; such au- 
thority can only exist by statute, and the statute has not conferred it.— 
1b. 

& Instructions by auditor to county officers; what not binding; liability of rail- 
road for back taxes.—-Under the act approved Feb. 9th, 1870, above de- 
clared unconstitutional, the auditor instructed the tax collector of Per- 
ry county not to collect of the railroad company the county taxes for 
the year 1869, whereupon the tax collector did not collect such taxes; 
held, not to be an instruction as to any matter arising under the revenue 
law of 1868, and hence not binding on the county officer; and the rail- 
road company is liable to pay the county tax levied for the year 1869.— 
Ib 


INDEX. 


9. Provision of revenue law of 1875; what merely directory.—Section 93 of 
the revenue law of 1875 providing that the county tax be levied in July, 
is merely directory, and such a levy made at the regular August term of 
the court of county commissioners is valid. -—Jb. 

10. Buck taxes collectable ; legal liability of tax payer; when enforced by com- 
mon law action.—-Taxes may be collected under our statutes, after the 
expiration of the tax year in which they are assessed. The levy and as- 
sessment creates a legal liability on the tax payer to pay, which, accord- 
ing to a preponderance ot authorities, may be enforced by an action at 
common law, unless the statutes provide an exclusive remedy.——Jb. 

11. Duty of tax collector as to buck taxes; limitation.— It is the duty of the tax 
collector to ascertain and collect delinquent taxes assessed for precedent 
years, and this duty is limited by the acts of 1876-7 (now § 421 of the 
Code), to the extent that he reports insolvencies which are so allowed 
4 the court of county commissioners, and these cannot be collected.— 

b 


12. Limitation barring suit by county, for taxes.--A county is not exempt from 
the operation of statutes of limitation; but there is no such statute or 
provision applicable to a claim for taxes due, and there is no bar to 
such action short of the presumption of payment after the lapse of 
twenty years.—--/b. 548. 

13. What acquiescence no bar to claim.----That the commissioners’ court acqui- 
esced in the unconstitutional act of 1870, supra, (which remitted cer- 
tain taxes assessed against the railroad company) by not requiring the 
tax collector to collect or account for the said company’s tax the previous 
year, is no surrender of the claim, or bar to its present assertion. ----/b. 

14. Tux sale ; what law determines validity of.—The validity of a tax sale de- 
pends upon the law in force when it is made.—Oliver v. Robinson, 46. 

15. Same: what essential to validity of. —Presumptions are not indulged in fa- 
vor of the regularity of proceedings for the sale of land for non-pay- 
ment of taxes; and the party claiming title under them, must show that 
all the substantial requirements of the law authorizing such sales, have 
been fully complied with.—Jb. 

16. Same: what will excuse demand on owner, and search for personalty.— Where 
the owner of lands remains bona fide unknown, after proper effort to 
ascertain the ownership, it will dispense with necessity for demand on 

him, or search for personal property.—Ib. 
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REVENUE LAW— Continued. 

17. Same; when lands can not be assesed to ‘unknown owner.”—Lands can not 
lawfully be assessed to ‘unknown owner,” if, at the time of making the 
assessment, the officer had the means of ascertaining, by proper inquiry 
and search, who the owner was---such as the owner’s occupation or open 
possession, or other information which would make known the owner: 
and having such means of information, he can not assess the lands to 
‘“anknown owner,” and a sale under the assessment would be void.---1 b. 

18, Act of February 26th, 1872; what not a compliance with.---Under the act of 
February 26th, 1872, ‘‘to establish additional revenue laws for the 
State of Alabama,” which governed a tax sale made in July of that year, 
it is provided that ‘taxes not entered by the assessor in his assessment 
books, shall not be collected by the tax assessor, unless an assessment 
thereof shall have been made and entered by him, on the assessment 
books, both original and copy, under the supervision of the probate 
judge;” and an entry on a small “‘supplementai book” by the tax col- 
lector, of an assessment against property, to ‘unknown owner,” which 
had escaped the assessor, no assessment having been made on the as- 
sessment books, original or copy, under the supervision of the probate 
judge, will not uphold such assessment, or a sale made under it.—Ib, 

19. Mistake in description of lands. when will avoid sale.—If there isa mate- 
rial difference in the description of numbers of lands as assessed and as 
advertised—ans a difference in the range in which they are situate—a 
purchaser at tax sale, will take no title to the lands thus misdescribed. 


REVERSION. 

1. Rent; when passes with reversion.--Rent is an incident to the reversion, 
and whoever is entitled to the reversion when the rent falls due, is also 
entiled to the rent, unless it was reserved from the grant, or has been 
previously severed; and this, whether the assignment of the reversion 
is by act of the lessor, or by operation of law.—-Tubb v. Fort, 277. 


REVISED CODE. See Cops or 1876. 


1. §§ 1783-8. Transfer of stock of corporation on books of company.—Na- 
bring v. Bank of Mobile, 205. 

2. § 2678. Requiring non-suit against plaintiff recovering less than fifty 
dollars; extends to what; meaning of “moneyed demand.”-- 
Mills v. Long et al. 458. 

3. § 2704. Competency of witness; to what beneficiary cannot testify; ex- 
ceptions enlarged by § 3058 of the Code of 1876.—Drew v. 
Simmons, 463 

4. § 2880. Homestead exemption; what necessary to create the exemption. 
Wilson v. Brown et al. 62. 

5. §§ 3101-2, 3104. Mechanic’s Lien.—Act to amend such sections is not 
retroactive. —Smith v. Kolb et al. 645. 

6. § 3470. Decree of Chancellor in vacation—repealed.—Rogers et al. v. 
Torbut et al. 523. 

7. § 3618. Prohibiting sale of spirituous liquors without license—not 
repealed by the revenue act of 1868.—Sanders v. The 
State, 371. 


SALES. See VENDOR AND PURCHASER. 


1. Sale of lands by register; when not set aside as being premature, or because 
decree fails to designate place of sale.—In a suit in chancery to subject 
lands to the payment of debts, a consent decree was rendered in June, 
1875, ascertaining the amount of indebtedness entitled to a lien on the 
land, and directing that the register proceed ‘‘upon or after the 15th 
day of November next, to sell the lands for cash at public outcry to the 
highest bidder, after first giving notice of the time and place, and terms 
of sale, by publication” in a designated newspaper for three weeks, &c. 
The decree also contained this further stipulation: “If, before the 15th 
day of November, 1875, the defendants shall pay the costs of this suit, 

and $200, to be applied pro rata on debts due complainants, then the 
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SALES— Continued. 


sale of said lands shall be stayed until the 15th day of November, 1876, 
when the sale shall take place upon the same terms and conditions ag 
above provided, unless the defendants shall before that time pay” 
another given sum, &c. The decree further directed, if the register 
should fail to.advertise and sell the lands ‘‘on any of the days herein 
mentioned on which he is directed to sell, he shall do so as early there- 
after as convenient, and if the defendants fail to pay any of the amounts 
herein specified, there shall be no further delay,” &c. The register hay- 
ing first made publication as directed in the order, Xc., exposed the 
lands for sale at public outcry at the court-house door of the county in 
which the lands were situate, and the court was held, on the 15th day of 
November, 1875, and executed a conveyance to the purchaser, who was 
the highest bidder. Upon the coming in of his report showing these 
tacts, and certifying the failure of the defendants to comply with the 
terms of the order of sale, the defendants excepted to the report, &c., 
because the sale was prematurely made, and because no place of sale 
was designated in the decree, and the chancellor refused to confirm the 
report and set aside the sale, on the ground that it was prematurely 
made. Held: 

1. ‘Lhe effect of the stipulation for a stay of sale was to confer on defendants 
the right toa further stay to a given day, beyond that fixed in the order, 
upon making payment as therein provided ‘‘before the 15th day of No- 
vember, 1875,” and not having made payment before that time, a sale 
on that day (proper advertisement first having been made) was author- 
ized by the decree; and although defendants had the legal right, inde- 
pendent of the stipulations of the decree, to stop the sale at any time 
before it was actually made, upon paying the debt and costs, this right, 
in the absence of such payment or tender, could not affect the validity 
of the sale made on the day named in the decree. 

2. Asale of lands, made after due advertisement and in the usual manner 
of judicial sales, at the court-house door of the county where the lands 
lie, will not be set aside, merely because the decree is silent as to the 
place where the sale is to be made.— Hooper v. Young et al. 585. 


2. Sale of cotton, what part of contract for.—When a contract for the sale of 


cotton is made in a city or town in which a board of trade is organized, 
having rules regulating the sale of cotton, and the purchaser, being in- 
formed of these rules, does not dissent or object to them, but proceeds 
with the contract, those rules became a part of it, as if incorporated 
into it by express stipulation, although they have not existed so long, or 
been known and acted on so generally, as to become binding as a cus- 
tom or usage of trade.— Leigh Bros. v. Mobile & Ohio R. R. Co. 165. 


3. Same; what necessary to constitute.—To constitute a sale, the parties must 


mutually assent that the property in the thing sold shall pass to the 
purchaser. A contract which confers on the party proposing to buy a 
right to inspect, examine and re-weigh the cotton within a specified 
time, and, on paying or tendering the price within a specified time, to 
demand a transfer of the ownership and possession, and also confers 
on the seller a corresponding right to demand such inspection, exami- 
nation and re-weighing within the prescribed time, is not a sale, but an 
executory agreement for a sale, and does not pass the title of the cotton 
to the purchaser. — / >. 


4. Same; effect of order by seller to warehouseman.—In such a case, a written 


order by the seller to the purchaser, directing the warehouseman, with 
whom the cotton was stored, to deliver it to a railroad company, for 
inspection and examination by the purchaser, on his paying the storage, 
does not pass the title to him nor change the character of the original 
contract between the parties; but the railroad company becomes the 
bailee of the seller, as between him and the purchaser.— Ib. 


5. Sale of chattel by one having no title; rule as to; exceptions to.—The general 





rule is, that a sale or pledge of a chattel by a person, who, though he 
has possession, has no right of property, and no authority to sell, con- 
fers no title as against the true owner, although the purchaser pays a 
valuable consideration or advances money in good faith, and without 
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SALES— Continued. 


notice of the title of the true owner; but there are several recognized 
exceptions to this rule.—Jb. 


6. Same.—In the case of an immediate sale, under which the purchaser 


takes possession, with a condition annexed, that on his failure to pay 
the price at a future day the vendor may reclaim the goods, or a stipu- 
lation that the title shall remain in him until the price is paid, the title 
of a sub-purchaser, without notice of the condition or stipulation, will 
prevail over that of the vendor; but this exception to the general rule, 
which is founded on the policy of the registration laws, is confined to 
cases where there has been an actual sale, as well as a change of pos- 
session.—Jb. 


7. Same.—Another exception is, where the seller parts with his property 


under such circumstances of fraud as will authorize him to reclaim it 
from the purchaser; yet, if there has been an actual sale, although in- 
duced by fraud, the title of the sub-purchaser for valuable considera- 
tion without notice, will prevail over that of the vendor.—Ib. 


8. Same.—Another exception is where the owner of goods has, by his own 


act or consent, given another such evidence of a right to sell, or other- 
wise dispose of them, as according to the customs of trade or the com- 
mon understanding of the world, usually accompanies the authority to 
sell or dispose of goods; but to bring a case within the exception, the 
owner must do something more than merely entrust another with pos- 
session of his goods.—Ib. 


9. Conditional sale; what constitutes. —Where there is no debt or obligation to 


pay, there can be no mortgage. Consequently, when the grantor con- 
veys by absolute deed, with covenants of warranty, and takes from the 
grantee an obligation in the form of a penal bond, which recites the 
conveyance, and also that the parties have agreed that the grantor may 
have the right and privilege to redeem at a stipulated price, and within 
a specified time, and it is conditioned that the grantee will convey 
according to the ageeament, but does not bind the grantor to redeem, 
according to the agreement, the transaction is a conditional sale and 
not a mortgage, although it originated in a loan of money.—Hay- 
nie, adm’r, v. Robertson, 37. 


10. Sale under venditioni exponas.—(See Venditioni Exponas.) 
SECURITY FOR COSTS. See Fzxs anv Costs, 8, 9. 


SELMA, 
1, Charter of City of Selma providing for suiis before justices, for unlawful de- 


tainer ; what not cause for dismissing appeal.—The provisions of the 
charter of the city of Selma, declaring the person in possession of prop- 
erty sold for city taxes, who refuses to deliver it to the purchaser, “shall 
be guilty of unlawful detainer, and the purchaser may institute suit 
before any justice of the peace, to recover possession,” if valid, about 
which no opinion is expressed, are not to be construed as subjecting the 
proceeding, thus authorized, to the rules which regulate the action of 
unlawful detainer, between landlord and tenant, or where only the right 
of possession is involved; the proceeding authorized by the charter, 
partakes more of the nature of ejectment, or the statutory real action, 
than of unlawful detainor, and is governed by the general rules appli- 
exble to the former class of actions; and there must of necessity be an 
inquiry into the merits of the title; and where judgment is rendered in 
the justice’s court against the tenant, the landlord may intervene an 
appeal. Where judgment is rendered against the tenant and the land- 
lord appeals to the Circuit Court, the appeal will not be dismissed, or 
the cause stricken from the docket, because the tenant did not appeal; 
or because a bond, in compliance with the statute, was not given, if the 
appellant is able and willing to give a proper bond.—Ex parte Webb, 109. 


2. City court of Selma; duty of appellate court on reviewing finding on facts.— 








Under the statute establishing the city court of Selma, there can be no 
presumption in favor of its findings on facts in civil cases tried without 
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the intervention of a jury, when brought before this court on appeal; 
and if the appellate court finds error of law or fact in such judgment, 
it must reverse and render judgment, or remand the cause, as seems 
proper in the particular case.—McCrary v. Slaughter, 230. 


SEPARATE STATUTORY ESTATE. See Hussanp anp WIFE. 


SET-OFF AND RECOUPMENT. See Corporations, 12, 


1. Set-off ; plea of, what evidence does not authorize.—A plea of set-off for 
‘*moneys collected” for insurance on goods shipped plaintiff and not 
accounted for, etc., interposed to an action against defendant upon ac. 
count, does not authorize any evidence or question as to want of dili- 
gence on the part of the plaintiff in not obtaining the part of the ship. 
ment not lost, and on which insurance was not collected. — Mayberry v, 
Leach, Harrison & Forwood, 339. 

2. Recoupment, defense of ; what confined to.—The defense of recoupment is 
confined to matters arising out of, or connected with the transaction 
which forms the basis of the plaintiff's claim; and the court properly 
instructs the jury to find against the plea, if it be shown that the mat- 
ters upon which it rested do not arise out of, and are unconnected with 
the matters upon which the plaintiff's action is based.—Jb. 


SHERIFFS. 


1, Sheriff ; when onus lies on, to show diligence.—Where a sheriff, having pro- 
cess in his hands for that purpose, fails to levy on property in 
sion of the defendant, or, having levied, discharges the levy without 
selling, and without making the money on the execution, the onus is on 
him to show a legal excuse for his conduct.— Wilson v. Brown et al., 62. 

2. Same; when not liable for releasing property not exempt.—A sheriff can not 
be held liable for discharging the levy of execution on property which 
was claimed as exempt, on the ground that plaintiff's debt was con- 
tracted before the enactment of the exemption law, unless it be shown 
that the sheriff had notice, actual or implied, of that fact.—Jb. 


SLANDER. 


1. Aitempt to commit offense, misdemeanor ; charge of, actionable. —The attempt 
to commit a felony or misdemeanor, is a misdemeanor; an attempt to 
commit larceny involves moral turpitude, and such offense is indictable 
and punishable by fine, imprisonment, or hard labor; hence, a charge 
of such offense is actionable per se.— Berdeaux v. Davis, 611. 

2. Count in action for slander; what not demurrable.—In an action for slander, 
a count averring that the defendant falsely and maliciously charged the 
plaintiff, in the presence of others, as having ‘‘tried” to steal, &., 
**but could not,” is equivalent to having charged him with an ‘‘at- 
tempt” to commit larceny, &c., and is not demurrable on that 
ground. — Ib. 

3. Action for slander ; what may be shown in defense.—In an action for slan- 
der in falsely and maliciously charging one with having committed a 
crime, the defendant may show the circumstances, in reference to which 
the words were spoken, to negative the intention to impute crime, 
which the words themselves may import.—Sternau et al. v. Mara, 608. 

4. Same; whot material ; words construed by court and jury.—It is not the mean- 
ing of the person using the words, but the sense in which the words are 
understood by the parties to whom spoken—taking them in their ordi- 
nary signification—that is material; and it is for the court and jury to 
construe the words; and—the words being unambiguous—a witness can 
not be allowed to state what meaning the defendant intended to convey 
by them.—1Jb. 

5. Intention of party; how arrived at, if material—When the intention of 
a party is material, it must be collected from the act done, in connec- 
tion with the surrounding circumstances and accompanying declara- 
tions. It is an inference drawn by the jury, and not a fact to which a 

witness may testify.—I)b. 
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SOLICITOR. Srx Crancery, 21. 


-\ 1. Fee of, in lottery cases. —(See Criminal Law, 88.) 
ns SPECIFIC PERFORMANCE. 


1. Specific performance ; when will not be decreed.—In 1854, S. gave a writing 
to L. & N., acknowledging the receipt of $200 in part payment of ‘ten 
acres of land,” sold by 8S. to L. & N.at $700, the writing also stating 
‘“‘the balance of the money due me is to be paid when [ can give them 
satisfactory titles, which I bind myself and my heirs todo.” This 
writing was attested by two witnesses. Shortly afterwards, L. & N. en- 
tered upon ten acres of land, of which Schuessler was in possession, 
and occupied and used it until the year 1871, when they sold the fences 
and left the land vacant, and Schuessler re-entered. Although Schuess- 
ler could not produce a satisfactory paper title, his claim was not un- 
founded, and no fraud was charged against him. In the year 1872, the 
property having increased in value to $2,700, the representatives of L. 

, & N., who had died in the meantime, tendered 8S. $500, or that sum and 

one year’s interest, for the land, but did not tender a conveyance. S. 

refused, unless they would pay interest, or the value of the use and oc- 

cupation, which was shown to be $150 per annum. Thereupon, the 
heirs and representatives of L. & N. filed their bill to compel specific 
performance. Held: 

1. The purchasers had as beneficial use of the land as if a conveyance 
had been made; and after fifteen years’ undisturbed use and occupation, 
it was not equitable to compel S. to part with the land, which had 
greatly increased in value, upon payment to him of only the principal 
of the purchase-money, without interest or compensation for the use 
and occupation. : 

2. The fact that a small portion of the purchase-money was paid, did 
not alter the case, and complainants only offering the principal and one 
year’s interest, and refusing to pay for the use of the land, and not of- 
fering to do what tlie court might consider ought to be done, their bill 
ought to be dismissed.—Schuessier v. Hatcheit et al., 181. 


STATUTES. See Co&strrutionan Law. 
STATUTORY SEPARATE ESTATE. See Huspanp anp WIFE. ° 
STEAMBOATS. See Common CaRRIERs, 3. 


SUPERSEDEAS, 


1. Mandamus ; supersedeas.—Mandamus is not a revisory writ, and can not 
be legally employed to prevent the execution of an_erroneous decree; 
this is the office generally of a writ of supersedeas. —Z parte Brown, 536. 


TAXES. See Revenve Laws, 
TITLE. 


1. Common title ; source of ; who can not deny.—Where plaintiff and defend- 
ant claim under a common source of title—-the one by conveyance at 
execution sale of the property of a corporation, and the other under 
deeds of trust executed by it—neither can deny the source of their com- 
mon title ; and the plaintiff can not assert the want of power in the cor- 
poration to acquire the property, and to convey it by mortgage ; if, 
however, the property had been acquired by a contract which remained 
executory, either party in a suit to enforce the contract, might raise the 
question as to the power of the corporation to acquire such property, 
and upon showing that the contract was ultra vires, could defeat re- 
covery; so, also, the inquiry would be material in a proceeding to vacate 
the charter for misuser, or to set aside the contract, as without the pale 
of corporate authority.— Morgan & Raynor, Trustees, v. Donovan, 241. 

2. Claim of title; when must fail.—A claim of title to land, through an in- 
strument which is not recorded, will fail against one purchasing and re- 
ceiving a conveyance in good faith, for a valuable consideration, with- 
out notice, actual or constructive, of such claim.— Chandler v. Tardy, 150. 
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TITLE— Continued. 
3. P. was the original source of title to lands. In the year 1852, he eon. © 


veyed by deed, attested by two witnesses, an undivided sixth interest jn 
the north half of a certain square, to C., and afterwards, in the same in. 
strument, conveyed his undivided sixth intérest in the south half of the 
same square to C., for the use and benefit of his son, J. This instry. 
ment was not proved or acknowledged for record or recorded. In 1 

P. conveyed his undivided interest in the same lands, on valuable cop. 
sideration, to C. in fee, This deed was duly acknowledged and re. 
corded. C. mortgaged the lands in 1857 and 1858 to W., who pur- 
chased under decree for foreclosure, and afterwards sold in 1864 to T.; 
neither W. nor T. then, or before, having any knowledge or notice of 
the deed of 1852. After T.’s purchase, it was found among C.’s papers, 
In 1866, on bill for partition among tenants in common, three of the 
lots, in the south half of said square (to one of which J. claimed to be 
entitled upon division, as owner of P.’s undivided interest), were allotted 
to T. as the assignee of Primrose’s original undivided interest therein, 
The claim of J., under the deed of 1852, was brought to the attention of 
the court, and it was decreed that the titles of the lots be vested in T,, 
“subject to any equity J. might establish.” The decree, however, did 
not determine J.’s equity, but left the matter open. eld, 

1. The deed of 1852, under which J. claimed, never having been re- 
corded, purchasers from C. for value without notice, in good faith, and 
those claiming under them, were protected against J.’s claim. 

2. Although the decree, upon partition, might afterwards put pur- 
chasers from T. on notice of J.’s claim, as information thereof would 
appear in the claim of title ; yet, as T.’s purchase was made previously, 
when he had no notice, actual or constructive, and as the lots parti- 
tioned stood in lieu of the interest originally purchased, T. can transmit 
them free from any burden or charge not attaching to the undivided in- 
terest in his hands.— 1b. 


4. Death of payee, of written obligation to pay cotton; when legal title will not 


> 


oi 


pass by indorsement.—Where the payee of such obligation dies, the legal 
title thereto vests in his persona] representative ; but between the time 
of his death and the appointment ot his widow as administratrix, the 
legal title and the right to sue is in abeyance, and she cannot then 
transfer such title or right to sue by indorsing the obligation to a third 
party. — Auerbach et al. v. Pritchett, 451. 

Deed absolute on its face; vests legal title.—Where A. executes a deed of 
lands to B., conveying, on its face, the absolute title in fee simple, the 
legal title passes to B., and, on his death, descends to his heirs, not- 
withstanding a separate agreement between A. and B., wherein B. obli- 
gated himself to allow A. to redeem within two years, on the payment 
by him of a debt due B., for which the deed was executed.— Smith et al. 
v. Murphy et al. 630. 


Heir, title of ; when divested.—The title of the heir or devisee to lands de- 


vised or descended, and sold under order of the probate court for cash, 
is not divested until the purchase-money has been paid, the sale re- 
ported to and confirmed by the court, and a conveyance executed to the 
purchaser under its order.— McCully v. Chapman, 325. 


- Sale of property by one having no title—Leigh Bros. v. Mobile & Ohio 


R. R. Co. 165. (See Sales, 5-8.) 


. Trial of right of property—proof of outstanding title in a stranger ; ex- 


tent of rule as to.—Slarnes v. Allen, West & Co. 316. 


TRESPASS. See Croat Law, 74, 78. 
1. Action joint or several, against several trespassers.—If several persons com- 


mit a trespass, the injured party may sue them jointly or severally; yet 
he can have but one satisfaction. —Smith et al. v. Gayle, 600. 


2. Sume; satisfaction by one trespasser as affecting others.—A_release to one 





joint trespasser, or acceptance of satisfaction from one, discharges all ; 
but an acceptance of partial satisfaction from one, and a receipt or re- 
lease to that extent (having effect according to the intention of the 
parties, Rev. Code, § 2685,) is only available to the other defendants as 
partial satisfaction. — 1b. 
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TRIAL OF THE RIGHT OF PROPERTY— 

1. Trial of right of property ; proof of outstanding title of stranger ; rule as to, 
extent of. —While it is true that in the statutory action of the trial of the 
right of property, the claimant will not be permitted to defeat a recovery 
by the plantiffs by proving outstanding title in a stranger, this rule ex- 
tends only to cases where the plantiff has made out a prima facie case, 
and the claimant has no privity of estate with the person whose title is 
set up. It does not overturn the statutory rule that the burden of proof 
is on the plantiff in execution.— Starnes v. Allen West & Co., 316. 

9, Same ; what proper form of issue in.—The proper issue in this action is, 
an affirmation on the part of the plantiff that the property in question 
is subject to his execution or attachment, and a denial of that fact by 
the defendant ; and unless the plantiff proves prima facie, at least, a title 
in the defendant, he must fail though the claimant shows no title to the 
property in question. Lien, right, or even title in the plantiff, gives 
no right to condemn the property under the execution or attachment. — 
Ib. 


TROVER— 


1, When may be shown against corporation acquiring property.— Morgan 
& Raynor, Trustees, v. Donovan, 241. 

2. Trover for conversion of stock; what title will not support.—Although a 
stockholder, whose shares have been duly transferred on the books of 
the company, as security for a debt, may not heave such legal title as 
will enable him to maintain trover against the pledgee, for an unau- 
thorized sale, he may maintain a special action on the case ; and a count 
in case may be added to the complaint in trover by amendment.-— 
Nabring v. Bank of Mobile, 205. 

3. Trover and conversion by retaining money paid by mistake.— Baily v. The 
State, 414. 


TRUSTS AND TRUSTEES— 


1. Resulting trust ; general doctrine concerning.—The general doctrine is, that 
when the purchase-money of land is advanced by one person, while the 
title is taken in the name of another, a trust results, in the absence of 
an ugreement to the contrary, in favor or the person who advanced the 
money ; but to bring a case within the operation of this rule, the money 
— be paid at the time of the purchase.—Preston & Stetson v. McM il- 
lan, 84. 

2. Same; as regards use of trust funds by trustee.—When a trustee invests 
trust funds in the purchase of lands, and takes the title in his own name, 
or in that of a stranger, whether the payment is made at the time of the 
purchase or afterwards, the cestui que trust may claim the property so 
purchased, or any other specific property into which the trust funds can 
be traced ; and can also assert a lien on it for reimbursement ; and this 
right may be asserted not only against the trustee, but also against pur- 
chasers from him with notice, either actual or constructive. —Jb. 

3. Same.—This principle applies to a purchase by the husband, with moneys 
of the corpus ot the wife’s statutory estate, of lands the title to which 
he took in his own name ; but the wife can not enforce her equity in 
such a case against a bona fide purchaser from her husband without 
notice, or against a judgment creditor (Revised Code, §§ 1590-91) who 
had no notice prior to the levy.—Jb. 

4. Action for money had and received by intestate as trustee; when will lie; recov- 
ery under.—An action for money had and received by an intestate in 
his life time, as trustee, will lie against his administrator, if there are 
no unsettled matters of account growing out of the trust ; and it is no 
obstacle to this form of action that the amount claimed is greater than 
that proved to be due.—Smith v. Fellows, Adm’r, 467. 

- Bona fide purchaser from trustee ; not responsible for application of funds.— 
One who buys in good faith from a trustee having power to sell, and 
pays the purchase-money, is not responsible for its application, unless 
the purchaser colluded with the trustee, or knew of his intention to 
waste or mismanage the funds.— Danson et al. v. Ramser, 573. 


ao 
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TUSCALOOSA SCIENTIFIC AND ART ASSOCIATION. 
1. Tuscaloosa Scientific & Art Association, act incorporating; what does not 


authorize. —There is nothing in the provisions of the act to incorporate 
the Tuscaloosa Scientific and Art Association, for the purpose of en- 
couraging science and art and aiding the University of the State in rr, 
placing its library and establishing « scientific museum, approved Feb. 
ruary 3d, 1866, ‘“‘which gives any warrant for setting up a lottery, or 
the selling of tickets authorizing the winner to demand money in’ the 
first instance.--- Tuscaloosa Scientific & Art Ass'n v. The State, ex rel. Muy. 


phy, 54 


2. Same; rules furnished agents by; admissibility of.—-Where the corporation 


issued and furnished rules to its agents for their guidance, in conduct. 
ing the scheme of awards and prizes authorized by its charter, the cor. 
poration may introduce them in evidence, when a forfeiture of the char. 
ter is sought for violations of the charter by its agents; it being for the 
jury to determine, in view of the evidence, whether it was the bona 
purpose of the corporation to be governed by such rules, or whe 
the rules were mere machinery to give the conduct of its busines a show 
of legality, violations of which by agents were acquiesced in, or con- 
nived at by the officers in charge of its affairs.---Ib. 55. 


ULTRA VIRES. See Corporations—Rarmroaps—Tittr 1. 


UNITED STATES. See ConrepERraTE STATEs. 
1. Removal of case to U. S. Court; when properly denied.—In the absence of 


any hostile legislation, regulations or custom of the State interfering 
with the full rights of defendant in the City Court of Selma, he can not 
have his cause removed to the Circuit Court of the United States be- 
cause he is a negro; the act of Congress (Rev. Stats. § 641) does not 
authorize % removal under such circumstances.—Z7homas v. The State, 
ex rel. Stepney, 365. 


2. Decisions of Supreme Court of the United States; when binding on State tri- 


bunals.—In the decision of questions which may be carried for revision 
to the Supreme Court of the United States, this court recognizes the 
decisions of that tribunal as authoritative and binding. — Wilson 1. 
Brown et al. 62. 


USAGE. See Custom anp Usacez. 


USE AND OCCUPATION. 
1. When grantee of lands must account for use and occupation.—If the grantee 


has been put in possession of the property under the conveyance, the 
value of the use and occupation will be charged against him, and set 
off against moneys paid by him for taxes and insurance, and in remov- 
ing prior incumbrances.— Poller & Son v. Gracie, 303. 


USURY. 
1. Usury; who can not set up.—The payee of a valid promissory note, not 


tainted with usury, may lawfully sell and transfer it for less than the 
amount due by its terms; and a third person cau not, in a contest with 
the transferee, be heard to insist that the transaction is usurious.—<Ala. 
Gold Life Ins. Co. et al. v. Hall, 1. 


2. Bill seeking relief from mortgage on account of usury; misjoinder of parties 


complainant; when feme covert cannot claim personal relief.—To a bill 
seeking relief from a mortgage on account of usury, parties complain- 
ant should not be joined unless they are entitled to common relief. 
And though each and all may be entitled to make the defense of usury, 
yet where the rights of one of the complainants is that of a femé covert 
claiming that the property is her statutory estate, and not subject to the 
mortgage made by her for the security of another’s debt, such right is 
personal to her, and she cannot claim this personal relief under a bill 
filed by her conjointly with her husband and another male complain- 
ant.—Rogers et al. v. Torbut et al. 523. 


3. Same; practice.—Where a complainant files a bill to obtain relief from a 





mortgage on account of usury, he must either bring into court the 
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USURY— Continued. 


money legally due, or submit himself to the court on an offer to pay, so 
that the court may, without more, compel him to do equity as a condi- 
tion for granting relief, whereupon the court may decree a foreclosure 
without the filing of a cross-bill.—Jb. 


4, Same; practice; admission of defendant's solicitor.—Where, in such a case, 


a decree of foreclosure 1s authorized on ,the original bill, without the 
filing of a cross-bill, the decree will not be disturbed, because on the 
case made by defendant turning his answer into a cross-bill, which 
complainants answered, the solicitors admitted that one of the com- 
plainants was a married woman at the time the execution of the mort- 
gage conveying her statutory estate, there being nothing in the answer 
authorizing the introduction of such proof, or the making of such de- 
fense. —-1b. 


VARIANCE. See Crirat Law, 54. 


VENDITIONI EXPONAS. 
1, Venditioni exponas; issuance und nature of ; when proper writ; sale under.— 


Although the statute declares, that a fieri facias issued and received by 
the sheriff during the life of the defendant, may be levied after his 
death; or if a term has not intervened, that an alias may issue and be 
levied, and does not expressly authorize the issue of a vendilioni exponas; 
yet the venditioni exponas is in the nature of an alias execution as to 
property upor which a levy has been already made, is within the spirit 
of the statute, and a proper writ to complete the execution already be- 
gun; and if issued in continuation of the lien acquired in the life of the 
defendant, a sale under it will pass the decedent's title. —Dryer v. Gra- 
ham, adm’r, 623. 


VENDOR AND PURCHASER. See Sates. 
1. Vendor's lien on land; what debars enforcement of.—If an administrator hav- 


y 


ing sold lands under order of the probate court, accepts in part payment 
a debt due from himself to the purchaser, the distributees may elect to 
treat it as a payment, and hold the administrator liable, or disregard it 
entirely and hold the purchaser liable for the amount, and enforce a 
vendor's lien on the land also; yet, if, with full knowledge of the facts, 
they elect to charge the administrator with the amount in his accounts, 
they cannot afterwards revoke that election, and proceed in equity 
against the purchaser of the land.—Nunn et al. v. Norris, adm’r, et 
al. 202. 

‘endor’s lien; what is; enforceable only in equity.—A vendor's lien has its 
existence and can be enforced only in equity. It is rarely the subject 
of express negotiation or contract, but is an incident which courts of 
equity recognize and enforce as springing out of the contract of bargain 
and sale of lands, when attendant conditions do not repel the presump- 
tion of such incident.— Terry v. Keaton et al. 667. 


3. Same; conveyance und obligation to convey; presumption subject to rebuttal.— 


4, 


The doctrine ‘that a person who has gotten the estate of another, ought 
not, in conscience, as between them, to be allowed to keep it and not 
pay the full consideration money,” applies to sales that are consumma- 
ted by conveyance. When a mere obligation to convey is given, the 
title is retained as security; but when conveyance itself is executed, lien 
for the unpaid purchase-money is but an equitable presumption, which 
may be rebutted.—Jb. 

Same; what insufficient to prevent lien attaching.—Where notes were given 
to secure unpaid purchase-money on land, the absence of an intention to 
create a lien, without more, does not prevent it from attaching.—1b. 


5. Conveyance to be delivered when money paid, and mortgage to secure unpaid 


money; when operative; revestment in vendor; what operates as notice to in- 
termediate purchaser.—Where the owner executes a conveyance of lands, 
and deposits the seme with an agent to be delivered to the purchaser 
when he complies with the contract, and executes a mortgage back to 
secure the unpaid purchase-money, such instruments become operative 
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VENDOR AND PURCHASER — Continued. 
only from the date of delivery; the title remains in the 





- vend i 
such delivery, and, eo instanti, returns to him by the mortenge #0 est 


preclude the interposition of any title or right in any oth , 
and the vendees’s mortgage, if duly somuilon within winetp daye (er 
Code, § 1857), operates as a notice of its contents to one purchasing in 
the — between its delivery and record.—McRae et al. y, New- 
man, 529. . 

6. What does not estop vendor from enforcing mortgage given by original vendee 
In such a case as the present, the mere fact that an attorney, while he 
held the deed to the original purchaser, as an escrow, wrote out a con- 
veyance at the instance of such purchaser, to a third person, who paid 
the purchase-money, without actual notice that his immediate vendor 
had not paid, does not estop the vendor from enforcing the mortgage of 
the original vendee, if recorded in due time—such second purchaser 
never making inquiry of the attorney, and the attorney not being in. 
formed as. to the terms of payment agreed on between the original and 
second purchaser.—Jb. 

7. Lien notes payable to wife of vendor ; suit by wife's administrator.—Where 
husband and wife. joined in a conveyance of husband's lands for the 
purchase of which promissory notes were given by the vendees, paya- 
ble to the wife, who died intestate, before such notes were paid, her ad- 
ministrator may file a bill to enforce the lien created by said notes, 
The husband had the right to have the notes made payable to his wife 
and thus vest their ownership in her, which may be enforced against 
the vendees, though void against his creditors at the time, if they com- 
plain.— Terry v. Keaton et al. 667. 

8. Sule; what necessary to avoid as fraudulent.—To avoid a sale, when made 
on an adequate new consideration, on the ground that it was made with 
intent to hinder, delay and defraud creditors, the attacking creditors 
must show that the vendor made the sale with that intent, and that the 
purchaser participated in it, or had knowledge of some fact calculated 
to put him on inquiry, and thus charge him with notice.—Florence 
Sewing Machine Uo. v. Zeigler, 221. 

9. Bona fide purchaser ; what necessary to constitute.—To constitute the de- 
fense of a bona fide purchaser without notice, the purchaser must have 
paid the purchase-money in full, before notice of the fraud of the ven- 
dor ; and any payment made by him after notice is in his own wrong ; 
but, as to partial payments, made before notice, he acquires an equity 
pro tanto. Whether the rule applies to sales of personal property, is not 
decided. — Jb. 

10. Prayer for general relief ; what relicf will not be granted under.—Where the 
original bill sought to set aside a sale of personal property and choses 
in action, on the ground that it was fraudulent as against creditors, and 
also asked the appointment of a receiver to take charge of the property 
and collect the debts, the business acquired by the purchaser being 
broken up by the appointment of a receiver, and the complainant fail- 
ing to establish any participation on the part of the purchaser in the 
fraud of the vendor, the court will not, under the general prayer for 
relief, require the purchaser to pay over to the complainant the unpaid 
portion of the purchase-money. —J b. ' 

11. Transfer of purchase-money note ; when doee not pass equitable lien.—A 
transfer by delivery ot a promissory note given to the vendor for the 
purchase-money of lands, if made subsequently to the conveyance of 
the legal title, does not pass the equitable lien of the vendor.-— Wood- 
ward v. Echols, 665. 

12. Sume; when operates to pass security for the debt ; relation created between 
the parties. —Where the transfer of the note was prior to the conveyance 
of the legal title which remained in the vendor as a security for the 
purchase-money, the relations ot the parties was, in legal effect, that of 
mortgagor and mortgagee ; and, whatever may have been the form of 
the transfer, the security which was incident to the debt passed by a 
transfer of the debt—the contrary not being stipulated.—J b. 

13. Same; vendor and vendee, no power to impair transferree’s security ; subse- 
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VENDOR AND PURCHASER— Continued. 
quent conveyance subordinate.—The -vendee, having knowledge of the 
transfer of the debt before the conveyance to him was executed, it is not 
within the power of him and the vendor to impair such security after 
the transfer of the note—the subequent conveyance is subordinate to 
the security, and 1s no obstacle to its enforcement.—1b. 

14. Same ; effect of taking new note from vendee jn lieu of old.—Where the trans- 
ferree, subsequent to the conveyance of the legal title, takes, in lieu of 
the old note, a new note from the vendee, extending the time of pay- 
ment, the security is not thereby impaired—especially when all inten- 
tion to waive it is negatived by the recital in the new note of its original 
consideration. —1b. 

15. Same; necessary parties to Lill to enforce vendor's lien.—Though a widow 
indorse a cotton obligation, made by her deceased husband, before her 
appointment as administratrix, the legal title thereto vests in her when 
so appointed, and she and her indorsee become necessary parties com- 
plainant tu a bill seeking to enforce a lien on land for which such obli- 
gation was given as part payment of the purchase.—Auerbach et al. v. 
Pritchett, 451. 

16. Power of sale.under a will; what valid compliance.—A testator provided in 
his will that his wife was to have the power of selling or exchanging 
any of the property devised, for cash or other property, provided the 
power be exercised by and with the advice of two persons named in the 
will; whereupon the wife, by ordinary deed of bargain and sale, duly 
attested, conveyed a lot to another, reciting in the conveyance that it 
was with the knowledge and consent of the two persons named in the 
will, and such persons endorsed on the conveyance that they ratified 
and confirmed the sale—held, that the sale was a valid execution of the 
power in the will, and conveyed the title to the purchaser.-—Dawson et 
al. v. Ramser, 573. 

17. Bona fide purchaser from trustee; not responsible tor application of funds. 
One who buys in good faith from a trustee having power to sell, and 
pays the purchase-money, is not responsible for its application, unless 
the purchaser colluded with the trustee, or knew of his intention to 
waste or mismanage the funds.— Jb. 

18. Misrepresentation ; what will avoid sale. —A misrepresentation by the seller, 
which will avoid the sale, or defeat an action for the recovery of the 
purchase -mpney, must be of a material fact, operating as an inducement 
to the purchase; and the purchaser having a clear right to rely on it, 
must be deceived thereby.— Fore, adm’r, v. Me Kenzie, 115. 

19. Caveat emptor; to what, maxim applies.—The maxim, caveat emptor, ap- 
plies to judicial sales; the purchaser has no ground of complaint if the 
title sold proves valueless, and can not defend an action at law for the 
purchase-money, because of misrepresentations of the administrator in 
making a sale of land under order of the court of probate.—-Ib. . 

20, Sale of lands; what principle not applicable to.—The principle declared in 
Alwood v. Wright (29 Ala. 346), as to the fraud or misrepresentation of 
the administrator making a sale, is confined to sales of personalty.—-Jb. 

21. Sale by administrator, in violation of order of court. —Where an adminis- 
trator violates the order of the probate court in making a sale of dece- 
dents’ lands and sells on a credit instead of for cash, the sale is in excess of 
his authority, and depends for its validity on the subsequent ratification 
of the heirs or devisees, or in a proper case, its confirmation by the 
Court of Chancery.— McCully v. Chapman, 325. 

22. Same; parties to suit to enforce sale.—Where an administrator files his bills 
to enforce a vendor’s lien on lands of the decedent, sold by him, under 
order of the court, whether the sale be made pursuant to or in excess of 
the authority conferred—the sale not having been confirmed, and no 
conveyance having been made to the purchaser—the heirs and devisees 
must be made parties; and where the estate has been declared insolvent, 
creditors, whose claims have been filed and allowed, are also necessary 
parties. —1b, 

23. Assignment of purchase-money notes; what determines priority of pay- 
ment.— Ala. Gold Life Ins. Vo. v. Hall, 1. (See Assignment, 8.) 














784 





INDEX. 


VENDOR AND PURCHASER— Continued. 
24. Contract to purchase land; rescission of; what sufficient to support,— 


Cooper v. Mcllwain, 296. 


VERDICT. See Croat Law, 124-134, 


WITNESSES. See Cromnat Law, 135-143. 
1. Competency of witness: to what beneficiary can not testify.---Under section 


3058 of the Code of 1876, which enlarges the exception contained jp 
section 2704 of the Revised Code, a beneficiary in the suit, though not 
a party to the record, can not testify in his own interest, to any trang. 
action with or statement by a deceased person, whose estate would be 
affected prejudicially by the evidence.---Drew v. Simmons, 463. 


2. Same; what interest incapacitates.--A person contracting with the decedent 


is not a competent witness, to prove the contract, in his own behalf, in 
a suit against the personal representative; and it would be against the 
policy of the statute, and might lead to great abuse to hold that hig 
competency was restored by the transfer of a claim to another.---I} 


3. Transaction with deceased person; what does not involve. —On an issue in 


~ 


on 


such a case, as to the interest which the respective a had in such 
a note, the plaintiff is a competent witness to prove the consideration of 
the note, who owned the property which formed that consideration, and 
its value; such evidence, on his part, does uot involve any ‘transaction 
with, or statement by” the decedent, within the meaning of § 3058 of 
the Code.— Tisdale, Ex’r v. Maxwell, 40. 


Same; what constitutes,—Any understanding between the two, by which 


the note was made payable to both, or by which the testator was to take 
certain property turned over by the makers of the note, etc., would in- 
volve a transaction with the decedent; and the plaintiff is not a compe- 
tent witness, in his own behalf, to prove such facts.—Ib. 


Witnesses; what necessary to make them equally credible.---Witnesses, to be 


“equally credible,” must have the same measure of intelligence, hon- 
esty, means of knowledge, and absence of bias.---Collins v. Stephens, 554. 


6. Deposition of witness; when inadmissible.---Where the deposition of a wit- 


ness, residing outside of the State, is taken, and he afterwards comes 
into the court at the time of the trial, and remains at the place where it 
is held, his unexplained absence at the time it is proposed to introduce 
his evidence, although not subpcenaed by either party, will not author- 
ize the party taking the deposition to read it; his absence not being 
shown to have occurred without their procurement or consent.— Mobile 
Life Ins. Co. v. Walker, 290. 


WILL. See Powers. 


WORDS AND TERMS. 
1. “Abuse,” in statute (Code of 1876, § 4306), punishing carnal knowledge 


2. 


of female under ten years; meaning of.—Davwkins v. T he State, 376. 


‘*Contract;” what is not within section 2890 of the Code of 1876.---(See 


Criminal Law, 24.) 


3. ‘*Moneyed demand,” in statute (R. C. § 2678), requiring a non-suit 


or 





against the plaintiff recovering less than fifty doliars, unless, &c.; 
meaning of.---Mills v. Long et al. 458. 


** Several ’ means more than two.—(See Recommendation, 2.) 
. * Proviso,” meaning of.—(See Constitutional Law, 2.) 














